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OFFICE OF PERSONNELMANAGEMENT

5 CFRParts210, 212, 213, 302, 432, 451, and752

DocketID: OPM-2023-0013

RIN: 3206-

UpholdingCivil Service Protectionsand Merit System Principles

AGENCY OfficeofPersonnelManagement.

ACTION: Proposed rule.

SUMMARY : The Office of Personnel Management (OPM) is proposing a rule to reinforce and

clarify longstanding civil service protections and merit system principles ,codified in law,as they

relate to the movement of Federal employees and positions from the competitive service to the

excepted service ,or from one excepted service schedule to another . First, it clarifies that,upon

such a move,an employee retains the status and civil service protections they had already

accrued by law,unless the employee relinquishes such rights or status by voluntarily

encumbering a position that explicitly results in a loss of, or different ,rights.Second , it interprets

confidential,policy-determining , policy-making,or policy-advocating" and confidential or

policy -determining to describe positions ,generally excepted from civil service protections ,in

accordance with statutory text,legislative history for that text,and congressional intent,to

reinforce the interpretation that this term was intended to mean noncareer,political

appointments . Third,it provides specific additional procedures that apply when moving positions

from the competitive service to the excepted service ,or from one excepted service schedule to

another ,for the purposes of good administration ,to add transparency ,and to provide employees

with a right of appeal to the Merit Systems Protection Board (MSPB or Board) to the extent any

such move purportedly strips employees of their civil service status and protections .

DATES :Comments must be received on or before [INSERT DATE 60 DAYS AFTER DATE

OF PUBLICATION IN THE FEDERAL REGISTER .



ADDRESSES: You may submit comments, identifiedby the docket numberor Regulation

IdentifierNumber(RIN) for this proposedrulemaking, by the followingmethod:

Federal eRulemaking Portal:https://www.regulations.gov . Follow the instructions for

sending comments.

All submissions must include the agency name and docket number or RIN for this

rulemaking. Please arrange and identify your comments on the regulatory text by subpart and

section number; ifyour comments relate to the supplementary information,please refer to the

heading and page number . All comments received will be posted without change, including any

personal information provided.To ensure that your comments will be considered,you must

submit them within the specified open comment period. Before finalizing this rule,OPM will

consider all comments within the scope of the regulations received on or before the closing date

for comments.OPM may make changes to the final rule after considering the comments

received.

FOR FURTHERINFORMATIONCONTACT: Timothy Curry by email at

employeeaccountability@opm.govor byphoneat (202) 606-2930.

SUPPLEMENTARY INFORMATION: OPM proposes this rule to clarify and reinforce

longstanding civil service protections and merit system principles, which started with the passage

ofthe Pendleton Act of 1883. The Act ended the patronage,or spoils system for Federal

employment and created the competitive civil service.For the past 140 years , Congress has

enacted statutes,and agencies have promulgated rules, that govern actions by Federal agencies

and employees,beginning with laws that limited political influence in employment decisions and

growing over the years to establish comprehensive laws regulating many areas ofFederal

employment.These changes were designed to further good government. Subsequent statutes,

including,among others,the Veterans Preference Act of 1944,as amended,and the Civil

Service Reform Act of 1978 (CSRA),extended and updated these civil service provisions.



The CSRA,as discussed throughout this rulemaking,was monumental. It overhauled the

civil service system, creating an elaborate new framework of the moderncivil service,

protectingcareerFederal employees from undue partisanpolitical influence so that the business

ofgovernment can be carried out efficiently and effectively, in compliance with the law.

The 2.2 million career civil servants active today are the backbone ofthe Federal

workforce .They are dedicated and talented professionals who provide the continuity of expertise

and experience necessary for the Federal Government to function optimally across Presidents

and their administrations .These employees take an oath to uphold the Constitution and are

accountable to agency leaders and managers who, in turn,are accountable to the President,

Congress,and the American people for their agency's performance . At the same time,these civil

servants must carry out critical tasks requiring that their expertise be applied objectively

(performing data analysis,conducting scientific research, implementing existing laws,etc.).

Ifa Federal employee refuses to implement lawfuldirection from leadership, there are

appropriate vehicles for agencies to respondthrough discipline and,ultimately, removalunder

chapter 75 or,alternatively,ifperformance related, chapter 43 of title 5 , U.S. Code,and other

authorities. Under the law,however,mere disagreementwith leadership without defiance of

lawfulorders does not qualify as misconduct or unacceptable performance or otherwise

implicate the efficiency of the service in a manner that would warrant an adverse action.

Career civil servants generally have a levelof institutionalexperience, subject matter

expertise,and technical knowledge that incomingpolitical appointees may lack.Their ability to

offer their objective analyses and views in carrying out their duties,without fear of reprisal or

lossofemployment, contribute to the reasonedconsideration ofpolicy options and thus the

successfulfunctioning of incoming administrations and our democracy. These rights and abilities

must continue to be protected and preserved, as envisioned by Congress when itenacted the

SeeLindahlv . OPM, 470 U.S.768, 773 ( 1985) .

. at774 see United States v . Fausto, 484 U.S. 439, 443 ( 1988) .



and strengthened those protections through other actions, such as the Civil Service Due

Process Amendments Act of

The OPM Director is generally charged with executing,administering,and enforcing the

laws governing the civil service.4 Inchapter 75,Congress provided Federal employees with

certain procedural rights and provided OPM with broad authority to prescribe regulations to

carry out the chapter's purposes.5 Moreover , OPM regulations, promulgated via delegated

authority from the President,govern the movement ofpositions from the competitive service to

the excepted service,or from one excepted service schedule to another.6 Accordingly ,OPM

proposes this rule to clarify and reinforce longstanding civil service protections and merit system

principles as codified in the CSRA. OPM proposes amending its regulations in 5 CFR chapter I,

subchapter B,as follows :

1. Amending 5 CFR part 752 (Adverse Actions) to clarify that employees who are

moved from the competitive service to a position inthe excepted service,or from one

excepted service schedule to another, retainthe status and civil service protections they

had already accrued unless the employee relinquishes such rights or status by voluntarily

encumbering a position that explicitly results in a loss of, or different,rights.7 The

proposed regulation also conforms part 752 to Federal Circuit precedent regarding the

employees eligible for appeal and grievance rights for removal actions and suspensions.

2. Amending 5 CFR part210 (Basic Concepts and Definitions (General)) to define

confidential,policy-determining, policy-making,or policy-advocating and

confidential or policy-determining in 5 CFR 210.102 which would apply throughout

Pub. L.101-376, 104Stat. 461, H.R.3086( Aug. 17, 1990) ; see also H.R.Rep. 101-328(Nov.3. 1989) .
See 5 U.S.C. 1103(a) (5) (A ) .
See 5 U.S.C.7504, 7514.

6

See, e.g., 5 CFR part 212.

As explained further infra, an individualcanvoluntarily relinquish rights when moving to a position that explicitly
results intthe loss of, or different, rights. An agency's failure to informan employee ofthe consequences of a
voluntary transfercannot conferappeal rights to an employee in a positionwhich has no appeal rights bystatute.

This is distinguishable from situations where the individualwas coerced or deceived into taking the newposition
differentrights. See Williams v. Merit Systems ProtectionBoard, 892 F.3d1156 (Fed. Cir. 2018) .

See5 213.3301, 302.101, 432.102, 451.302, 752.202, 752.401.



Civil Service Regulations in 5 CFR chapter I, subchapter to describe

positions generally excepted from chapter 75's protections to reinforce the longstanding

interpretation that , in creating this exception to 5 U.S.C. 7511(b),Congress intended to

except noncareer, political appointees from the civil service protections .

3. Amending 5 CFR part 302,for the purposes of good administration and transparency,

to provide specific additional procedures that apply when moving positions from the

competitive service to the excepted service,or from one excepted service schedule to

another,and to provide employees encumbering suchpositions with a right ofappeal to

the MSPB to the extent anysuch move purportedly strips employees of their civil service

status and protections. The proposed regulation also amends 5 CFR part 212

(Competitive Service and Competitive Status) to further clarify a competitive service

employee's status in the event the employee's position is moved to the excepted service.

further detailed infra,this rulemaking will enhancethe efficiency of the Federalcivil

service and promote good administration and systematic application ofmerit system principles.¹¹

requests comments on this proposed rule,including on its potential impacts and

implementation,to better understand the potential effects of these proposed regulations and to be

10

The relevantregulatorylanguagecurrentlyvariesslightly. Forinstance, 5 CFRpart752 describesthemas
positions ofa confidential, policy-determining, policymaking, orpolicyadvocatingcharacter. But5 CFRpart213
describesthesepositionsas being ofa confidentialor policy-determiningcharacter, 5 CFRpart302 uses ofa
confidential, policy-determining, or policy-advocatingnature, and5 CFRpart451uses ofa confidentialor policy
makingcharacter. Inthis proposedrule, OPM adopts confidential, policy-determining, policymaking, orpolicy
advocating and confidentialor policy-determining as two, interchangeablealternativesto describethese
positions.

Theterm career employee as usedhere, refers to appointeesto competitive service permanentor excepted
service permanentpositions. Theterms noncareer, politicalappointee and political appointee, as usedhere, refer

to individualsappointedby the Presidentorhis appointees pursuantto ScheduleC ( or similar authorities) who serve
at the pleasureof the current Presidentorhis politicalappointeesand who have no expectationof continuinginto a
new administration.

11 OPM's authorities issueregulationsonlyextendto title 5, U.S.Code. A positionmay be placedinthe excepted

servicebypresidentialaction, under5 U.S.C.3302, by OPM action, underauthoritydelegatedby the President
pursuantto 5 U.S.C. 1104, orby Congress. Theseproposedregulationsapply to any situationwhere an agency

movespositionsfromthe competitiveserviceto the exceptedservice, or betweenexceptedservices, whether
pursuantto statute, Executiveorder, or an OPM issuance, to the extent thattheseprovisionsare not inconsistentwith

applicablestatutoryprovisions. Forexample, to the extentthat a positionisplacedinthe exceptedserviceby anact
ofCongress, an OPMregulationwill not supersedea statutoryprovisionto the contrary. Similarly, these provisions
also applywherepositionspreviouslygovernedby title 5 willbe governedby anothertitle goingforward, unlessthe

statutegoverningthe exceptionprovidesotherwise.



ina position to consider any possible modifications . OPM may set forth policies, procedures ,

standards , and supplementary guidance for the implementation of any final rule.

I.Background

14

A. The Career Civil Service,Merit System Principles,and Civil Service Protections

Prior to the Pendleton Act of 1883 Federal employees were generally appointed,
retained,and terminated or removed based on their political affiliations and support for the

political party in power rather than their capabilities or competence . A change inadministration

often triggered the widespread removal of Federal employees to provide jobs for the supporters

of the new President ,his party, and party leaders. This patronage,or spoils, system often

resulted inparty managers pass [ing] over educated,qualified candidates and distribut[ing]

offices to hacks and ward-heelers who had done their bidding during campaigns and would

continue to serve them in government . Theodore Roosevelt,who served as a Civil Service

Commissioner before his presidency , described the spoils system as more fruitful of

degradation inour political lifethan any other that could possibly have been invented.The

spoilsmonger ,the man who peddled patronage, inevitably bred the vote-buyer,the vote-seller,
and the man guilty of misfeasance in office. George William Curtis,a proponent of a merit

based civil service,described that,under the spoils system, [t]he country seethe[d]with intrigue

and corruption .Economy,patriotism, honesty,honor,seem[ed] to have become words of no
meaning. Ethical standards for Federal employees were at a low ebb under this system . Not

only incompetence ,but also graft,corruption ,and outright theft were common . 18

Pub . L. 16 ; Civil Service Act of 1883, (Jan. 16, 1883) (22 Stat . 403) .

U.S.Merit System Protections Board, What is Due Process in Federal Civil Service p . 4. (May 2015 ) ,
https://www.mspb.gov/studies/studies/What_is_Due_Process_in_Federal_Civil_Service_Employment_1166935.pdf
14 U.S.Office ofPersonnel Management , Biography of an Ideal, p . 83 (2003 ) , OPM-Biography -of-an-Ideal
History-of-Civil-Service -2003.pdf (armywarcollege.edu ).
15

See Anthony J. Gaughan, Chester Arthur's Ghost : A Cautionary Tale of Campaign Finance Reform 71Mercer
L.Rev. 779, at pp . 787-78 (2020) ,
https://digitalcomons.law.mercer.edu/cgi/viewcontent.cgi?article=1313&context=jour_mlr .

16 U.S.OfficeofPersonnelManagement, supranote 14at pp. 182-83.

. at p. 182.In 1871, Curtis was appointedby President Ulysses S. Grant to chair the firstCivilService
Commission. See id. at p. 196.

18 Id. at pp. 183-84.



Civil service advocates and then Congress , therefore ,sought to establish a Federal

nonpartisan career civil service that would be selected based on merit rather than political

affiliation.¹9 Such a workforce would reinvigorate government ,making it more efficient and

competent This reform movement came to a head in 1881 when President James Garfield was

shot by a disappointed office seeker who believed he was entitled to a Federal job based on the

work he had done for Garfield and his political

The Pendleton Act of 1883 reformed the patronage system by requiring agencies to

appoint Federal employees covered by the Act based on competency and merit.22 The Act also

established the Civil Service Commission (CSC) to help implement and enforce the

government's adherence to merit-based principles.23

24

While the Pendleton Act focused on hiring,bases for removals continued to vary

depending on the preferences of the President in office.²4 In 1897 , President William McKinley

addressed removals by issuing Executive Order 101,which mandated that [n]o removal shall be

made from any position subject to competitive examination except for just cause and upon

written charges filed with the head of the Department,or other appointing officer,and ofwhich

the accused shall have full notice and an opportunity to make defense. Congress later codified

these requirements in the Lloyd-La Follette Act of 191226 to establish that covered Federal

employees were to be both hired and removed based on merit.Specifically,section 6 of the Act

provided

that noperson in the classified civilservice[ ] of the United States shall be removed

therefrom except for such cause as willpromote the efficiency ofsaid service and for

See Gaughan , supra note 15 at p . 787; U.S. Merit System Protections Board, supra note 13 at pp . 3-5.

20 See Gaughan, supra note 15 at p . 787.

21 See U.S.MeritSystemProtectionsBoard, supranote 13at pp. 4-5; U.S.OfficeofPersonnelManagement, supra

note14 atpp. 198-201.

22 Stat. 403-04 (statingthat hiringshouldbe basedon an open,competitiveexamination of the employee's
"relativecapacity and fitness to dischargethe duties ofthe service into which they seek to be appointed. ) .
23 .at403.

The Act does specify that no person in the public service is under any obligations to contribute to any political

fund, or to render any political service, and that he will not be removed or otherwise prejudiced for refusing to do
. at 404 .

25 U.S. Merit System Protections Board, supra note 13 at p . 5 .
26 37 Stat. 555 ( 1912) .

27 The classified civil service refers to the competitive service . See 5 U.S.C. 2102



reasons given inwriting, and the person whose removal is sought shall have notice ofthe

same and ofany charges [proffered] against him, and be furnished with a copy thereof,

and also be allowed a reasonable time for personally answering the same inwriting; and
affidavits insupport thereof.

Thereafter, Congress enacted further requirements and reforms. In1944, Congress

enacted the Veterans Preference Act,28 which, among other things,granted federally -employed

veterans extensive rights to challenge adverse employment actions, including the right to file an

appeal with the CSC and provide the CSC with documentation to support the appeal.Based on

the evidence presented , the CSC would issue findings and recommendations regarding the

adverse employment action.Inshort , the Veterans Preference Act provided eligible veterans

with adverse action protections and access to an appeals process. Then, in 1962,President John

F.Kennedy issued Executive Order 10988 to extend adverse action rights to the broader civil

service.30

B. Conductand Performanceunderthe CivilService ReformAct of 1978

To synthesize,expand upon, and further codify the patchwork ofprocesses that had

developed over almost a century, and to protect civil servants and govern personnel actions ,

Congress passed the Civil Service Reform Act (CSRA)of the most comprehensive

Federal civil service reform since the Pendleton Act.

The CSRA made significant organizational changes to civil service management ,

adjudications ,and oversight . Itabolished the CSC and divided its duties among and the

MSPB,which initially encompassed the Office of Special Counsel (OSC). OSC later became a

2858 Stat. 387 ( 1944) .

Agenciesinitiallywerenotrequiredto complywiththe CSC'srecommendationsinadverseactionappeals, but

Congressamendedthe Veterans' PreferenceAct in1948 to requirecompliance. See 67 Stat. 581( 1948) ; see also
U.S.MeritSystemProtectionsBoard, supranote13atpp. 7-8.

30 E.O. No. 10988, 27 FR551 (Jan. 19, 1962) ( The headofeachagency, inaccordance withthe provisionsofthis
orderand regulationsprescribedbythe CivilService Commission, shall extendto all employeesinthe competitive

civilservicerightsidenticalinadverseactioncases to those providedpreferenceeligiblesunder section 14ofthe
Veterans PreferenceActof 1944, as amended. ) (Emphasis added) .

31 92 Stat . 1111 ( 1978) ; see. Fausto, 484 U.S. at 455 ( The CSRA established a comprehensive system for reviewing

personnel action taken against federal employees . ) .

Congress envisioned that : OPM would be the administrative arm ofFederalpersonnelmanagement, serve as
Presidentialpolicy advisor, . promulgate regulations, set policy, run researchand development programs,
implementrules andregulations, and would manage a centralized, innovativeFederalpersonnelprogram. 124

Cong Rec. S27538 (daily ed. Aug. 24, 1978) (bill summary ofthe CSRA of 1978, S. 2540) .



separate agency to which specific duties were OPM inherited the policy,

managerial,and administrative duties , including the obligation to establish standards,oversee

compliance,and conduct examinations as required or requested.34 OPM was also obligated to,

among other things,advise the President regarding appropriate changes to the civil service rules,

administer retirement benefits, adjudicate employees ' entitlement to these benefits,and defend

adjudications at the Board.³5 MSPB adjudicates challenges to personnel actions taken under the

civil service laws, among other things,and OSC investigates and prosecutes prohibited

personnel practices.³7 Other,more specific enactments confer upon these entities the obligations

or authorities to promulgate regulations on specific topics.

The CSRA codified fundamental merit system principles , which had developed since

1883.38 These principles are summarizedhere:

MeritSystem Principles

1.Recruit, select, and advance on meritafter fair andopencompetition.

2. Treatemployees and applicants fairly and equitably.

3.Provideequalpayforequalwork andrewardexcellentperformance.

4. Maintainhigh standards of integrity, conduct, and concern for the public interest.

5.Manageemployeesefficientlyandeffectively.

6. Retain or separate employees on the basis oftheir performance.

7. Educateand train employees ifitwill result inbetter organizationalor individual

performance.

8.Protectemployees from improperpoliticalinfluence.

U.S. Government Accountability Office, Civil Service Reform Where it Stands Today , at p . 2 (May 13, 1980) ,

https://www.gao.gov/assets/fpcd-80-38.pdf . The Equal Employment Opportunity Commission and Office of

Government Ethics also handle duties previously covered by the CSC.
34 See 5 U.S.C. 1103( a) ( 5) , (a) (7) .
35 see 5 U.S.C. 8461.

36 See 5 U.S.C.1204.

37 See 5 U.S.C. 1212.

38 See 47 Cong. Ch. 27 (Jan. 16, 1883) , 22 Stat . 403 .

39 See 5 U.S.C.2301.



9. Protect employees against reprisal for the lawful disclosure ofillegality and other

coveredwrongdoing.

Underthe CSRA's elaborate new framework challenges to non-appealable adverse

actions,appealable adverse actions,and prohibitedpersonnelpractices are channeled into

separate procedural tracks.4� The procedures an agency must follow intaking an adverse action

and whether the agency's action is appealable to MSPB depend on the action the agency seeks to

impose.

Suspensions of14 days or less are not directly appealable to Butan employee

against whom such a suspension is proposed is entitled to certain procedural protections ,

including notice, an opportunity to respond, representation by an attorney or other representative,

and a written decision.42

More rigorous procedures apply before agencies may pursue removals,demotions , suspensions

for more than 14 days, reductions ingrade and pay, and furloughs for 30 days or less ,assuming

the subject of the contemplated action meets the definition ofan employee under 5 U.S.C.

7511.43 Incumbents,other than those who are statutorily excepted from chapter 75's protections,

receive the full panoply ofcivil service protections in 5 U.S.C. 7513 after they satisfy the length

ofservice conditions in 5 U.S.C. 7511.44 Under section 7511(a)(1), employee refers to an

individual who falls within one of three groups : (1) an individual in the competitive service who

either (a) is notserving a probationary or trial period45 under an initial appointment ; or (b)has

SeeFausto, 484U.S.at 443, 445-47; see 5 U.S.C. 1212, 1214, 2301, 2302, 7502, 7503, 7512, 7513; seealso 5

U.S.C.4303(reviewofactionsbasedon unacceptableperformance) .

41 5 U.S.C. 7503; Fausto, 484 U.S.at 446

42 5 U.S.C. 7503(b )( 1) -(4) ; 5 CFR part 752 , subpartB.

See 5 CFR 752.401, 404 , 1201.3; see also 5 U.S.C. 7504 , 7512( 1 ) - ( 5) ; Fausto , 484 U.S. at 446-47.

44 5 U.S.C.7513( d) , 7701(a) .

45 Theterm “ probationaryperiod generallyapplies to employees in the competitiveservice. Trial period applies
to employeesinthe exceptedserviceand someappointmentsin the competitiveservice, such as term appointments,

whichhavea -year trial periodset by OPM. A fundamentaldifferencebetweenthe two is the durationinwhich
employeesmustserve. The probationaryperiodis set by law to last 1 year. Whenthe trial period is setby individual
agencies, itcan last up to 2 years . See 5 CFR 315.801through806; see also U.S.MeritSystemProtectionsBoard,

Navigatingthe ProbationaryPeriodAfter Van WerschandMcCormick, (Sept.2006) ,

https://www.mspb.gov/studies/studies/Navigating_the_Probationary_Period_After_Van_Wersch_and_McCormick_
276106.pdf .



completed 1year of current continuous service under other than a temporary appointment limited

to 1year or less;(2) a preference eligible46 in the excepted service who has completed 1 year of

current continuous service in the same or similar positions in an Executive agency; or in the

United States Postal Service or Postal Rate Commission ; or (3) an individual in the excepted

service (other than a preference eligible) who either (a) is not serving a probationary or trial

period under an initial appointment pending conversion to the competitive service;or (b)has

completed 2 years of current continuous service inthe same or similar positions in an Executive

agency under other than a temporary appointment limited to 2 years or less.47

Inthe eventof a final MSPB decision adverse to the employee, employees maypetition

the United States Court of Appeals for the Federal Circuit or another appropriatejudicial forum

to review MSPB's final orders and decisions.448

Excepted from these procedural entitlements and rights to appeal conferred on other

employees under chapter 75 are employees whose position has been determined to be of a

confidential,policy-determining,policy-making,or policy-advocating character This is true

regardless of veterans preference or length of service in the position. As detailed further infra,it

is evident that Congress,in using this and similar language invarious parts of title 5,U.S. Code ,

intended this exception to apply only to noncareer,political appointments that carry no

expectation of continued employment beyond the presidential administration during which the

appointment occurred.50 The unique responsibilities ofpolitical appointees,typically listed under

The term preference eligible refers to specified military veterans and family members with derived preference
pursuantto statute, such as anunmarriedwidow, and the wife or husbandof a service-connected disabled veteran.
See 5 U.S.C.2108(3) for additionalexplanation.
47 5 U.S.C. 7511(a) ( 1) . Under Federal Circuit case law, as explained further infra, whether an employee has

completed a probationary or trial period is immaterial to this analysis ifin fact the employee has completed the

requisite period of continuous employment under subparagraphs (A ) ( ii) and (C )( ii) .

5 U.S.C.7503, 7513, 7701-7703, 7703(a )( 1) , (b) ( 1) (A ) .
5 U.S.C. 7511(b) (2) (b) .

See infra, Sec. II. ProposedAmendments; 5 CFR 6.2 ( Positionsofa confidential orpolicy- determiningcharacter
shallbelistedinScheduleC ) ; 213.3301ScheduleC ( positionswhich arepolicy- determiningorwhich involvea

close andconfidentialworkingrelationshipwith the headofanagencyor other key appointedofficials ) . Political
appointeesserve at the pleasureof the Presidentor other appointingofficialand may be asked toresignor be

dismissedatany time. They arenot coveredby civil service removalprocedures, have no adverseactionrights, and

generally haveno rightto appeal terminations. See e.g. 5 U.S.C. 7511(b) (2) (excludingnoncareer, political



excepted service Schedule C,allow hiring and termination to be done purely at the discretion of

the President or the President's political appointees. This is a narrow,specific exception fromthe

competitive service, and each position listed in Schedule C is revoked immediately uponthe

position becoming vacant.51 Agencies may terminate political appointees at any time,often

whenever the relationship between the incumbent and the political appointee to whom the

incumbent reports ends. This also means that,absent any unique circumstance provided in law or

a request to stay by an incoming administration,these positions are vacated following a

presidential transition.

Prior to the CSRA,agencies reliedonly on provisions codified at chapter 75 to remove

Federalemployees or to change an employee to a lower grade,even ifthe reason for removal

was for unacceptable performance.The CSRA created chapter 43 as an additional, and, in

Congress view,potentially improved process for empowering supervisors to address

performance concerns. Accordingly, inaddition to using the provisions ofchapter 75,agencies

can now address performance concerns under chapter 43 oftitle 5 , U.S. Code.

Through various enactments now reflected in chapters 43 and 75, Congress has created

conditions under which certain employees (i.e.,those with the requisite tenure in continued

employment )may gain a property interest in continued employment .Congress has mandated that

removal and the other actions described in subchapter IIof chapter 75 may be taken only for

such cause as will promote the efficiency of the service. This property interest in continued

employment has been a feature ofthe Federal civil service since at least 1912,when the Lloyd

La Follette Act required just cause to remove a Federal employee .The Supreme Court inBoard

appointeesfrom definitionof employees eligible for adverse action protections); 5 CFR 317.605 ( An agency may

terminate a noncareer or limitedappointment atany time, unless a limitedappointee is covered under 5 CFR
752.601(c) (2) . ) ; 734.104 ( listingemployees who are appointed by the President, noncareer SES members, and

Schedule C employees as employees who serve at the pleasure of the President. ) ; 752.401(d) (2) (excluding
noncareer, politicalappointees underSchedule C from adverse action protections) .
51 See5 CFR213.3301.

U.S. Merit System Protections Board, Addressing Poor Performers and the Law, p . 4. ( Sept. 2009) ,

https://www.mspb.gov/studies/studies/Addressing_Poor_Performers_and_the_Law_445841.pdf .

53 See 5 U.S.C. 7503 (a) , 7513(a ); 5 CFR 752.102(a) , 752.202(a ).



ofRegents ofState Colleges v. Roth, recognized that restrictions on loss of employment , such as

tenure, can create a property right.54 In Cleveland Board ofEducation v.Loudermill the Court

also held:

Propertycannotbedefinedby the proceduresprovidedfor its deprivationanymorethan

canlifeor liberty. Theright to dueprocess is conferred, notby legislativegrace, butby

constitutionalguarantee. Whilethelegislaturemayelect notto confera propertyinterest
inpublicemployment, it may notconstitutionallyauthorizethedeprivationofsuchan

interestonceconferred, withoutappropriateproceduralsafeguards.56

Inshort, oncea governmentrequirescausefor removals, constitutionaldueprocess

protection will attach to that property interest and determine the minimum procedures by which a

removal may be carried out.Any new law addressing the removal of a Federal employee with a

vested property interest in the employee's continued employment must,at a minimum,comport

with the constitutional concept of due process. This obligation drives some of the procedures in

both chapters 43 and 75,while others have been developed in accordance with Congress's

assessments ofwhat is good policy.57 As a matter of law,agencies must follow the procedures

specified by Congress, in the circumstances described , to effectuate a removal under those

chapters .

Finally ,inaddition to establishing the requirements and procedures for challenging

adverse actions and performance -based actions ,the CSRA includes a mechanism for employees

ina covered position to challenge a personnel action that constitutes a prohibited personnel

practice because it has been taken for a prohibited reason.58 Covered position means any

position in the competitive service ,a career appointee in the Senior Executive Service ,or a

position in the excepted service unless conditions of good administration warrant a necessary

408 U.S.564, 576-77( 1972) . The Courtdescribedthree earlierdecisions Slochowerv . BoardofEducation, 350

U.S.551( 1956) , Wiemanv . Updegraff, 344 U.S. 183 ( 1952) , andConnellv. Higginbotham, 403 U.S. 207 ( 1971)
wherethe Courtheldthat dueprocessrightsappliedto publicemployment.
55470U.S.532 ( 1985) .
56 Id at 541.

The exactprocedures requiredwillturn on the factual situation and maybe different from instance to instance.
58 5 U.S.C.2302( a)( 1), (a)( 2) , (b) .



exception on the basis that the position is of a confidential , policy -determining , policy-making,

or policy-advocating character . 59

At 5 U.S.C.2302(a)(2)(A),Congress lists twelve types ofpersonnel actions that can form

the basis ofaprohibited personnel practice under 5 U.S.C. 2302(b). Generally,these personnel

actions include (1) an appointment; (2) a promotion;(3) an adverse personnel action for

disciplinary or non-disciplinary reasons; (4) a detail, transfer,or reassignment;(5) a

reinstatement; (6) a restoration; (7) a reemployment; (8) a performance evaluation; (9) a decision

concerning pay,benefits,or awards,orconcerning education or training ifthe education or

training may reasonably be expected to lead to an appointment, promotion, performance

evaluation;(10) a decision to order psychiatric testing or examination;(11) the implementation

or enforcementofany nondisclosure policy, form, or agreement;and (12) any other significant

change in duties,responsibilities,or working conditions.6�

TheCSRAcodifieda comprehensivelistofprohibitedpersonnelpractices, summarized

here:

Prohibited Personnel Practices61

1. Illegallydiscriminate for or against any employee or applicant, including on the basis

ofmaritalstatus or political affiliation.

2. Solicit or consider improperemploymentrecommendations.

3. Coercepolitical activity or take actionagainst an employee or applicant for any

person'srefusalto engageinpoliticalactivity.

4.Willfully obstruct a person's right to compete for employment.

5.Improperly influenceany personto withdraw fromcompetition for a position.

6. Giveunauthorizedpreferenceor improperadvantageto improveor injurea particular

person's employmentprospects.

59 5 U.S.C.2302( a)( 2 )(B ) , 3302.
60 5 U.S.C.2302( a)( 2) (A ) .
61 5 U.S.C.2302(b ) .



7. Employor promotea relative.

8.Act against a whistleblower, whether an employee or applicant.

9. Actagainst employees or applicants for filing or assistingwith an appeal, or

cooperating with the Inspector General or Special Counsel.

10.Discriminateon the basis ofconduct that does not affectperformance.

11. Knowinglyviolate veterans preference requirements.

12.Takeor failto take a personnelactionwherethe actionoromissionviolatesanylaw,

rule, or regulationthat implementsor directlyconcernsthe meritsystemprinciples.

13. Implement or enforce an unlawful nondisclosure agreement .

14.Access the medical record of anotheremployee or an applicantinfurtheranceofa

prohibitedpersonnelpractice.

investigates allegations of prohibited personnel practices brought by an individual

and may investigate in the absence of such an allegation to determine ifcorrective action is

warranted.62 OSC concludes that corrective action is, in fact ,warranted , and if OSC is unable

to obtain a satisfactory correction of the practice from the corresponding agency , it may petition

MSPB to grant corrective action,and,if OSC proves its claim,MSPB may order the corrective

action it deems appropriate.63

C. The Competitive , Excepted, and Senior Executive Services

The Federalcivil service consists of three services: the competitive service,the excepted

service,and Senior Executive Service.64Inthe competitive service,individuals must completea

competitivehiring process before beingappointed. This process may include a written testoran

62 5 U.S.C. 1214( a) ( 1)( A ) , ( a) (5) .
63 See 5 U.S.C. 1214(b ) (2 )(B ) , ( C) , (b )( 4) ( A ) . But note that , by statute, OSC cannot request corrective action as to 5

U.S.C.2302(b ) ( 11) . See 5 U.S.C. 2302(e) (2 ).

64 5 U.S.C.2102( a)( 1) (competitive service ) ; 5 U.S.C. 2103(a) ( excepted service ) ; 5 U.S.C. 3132(a)( 2) (Senior
Executive Service) .



equivalent evaluation of the individual's relative level of knowledge,skills, and abilities

necessary for successful performance in the position to be filled.65

While most government employees are inthe competitive service,about one-third are in

the excepted service.66 The excepted service includes all positions inthe Executive Branch that

are specifically excepted from the competitive service by statute,Executive order,orby OPM

regulation.67 For positions excepted from the competitive service by statute,selection must be

made pursuant to the provisions Congress enacted. Applicants for excepted service positions

undertitle 5,U.S. Code,like applicants for the competitive service,are to be selected solely on

the basis of relative ability,knowledge,and skills,after fair and open competition which assures

that all receive equal opportunity. Agencies filling positions inthe excepted service shall

select from the qualified applicants in the same manner and under the same conditions

requiredfor the competitive service. This means that agencies should generally afford

preference inthe same manner they would have for the competitive service,though,in a few

situations70 where the reason for the exception makes this essentially impossible,OPM (or the

President)has exempted the position from regulatory requirements and imposed a less stringent

standard.71

The President is authorized by statute to provide for necessary exceptions of positions

from the competitive service when warranted by conditions of good administration . The

President has delegated to OPM and,before that ,to its predecessor , the CSC concurrent

authority to except positions from the competitive service when it determines that appointments

65 See 5 U.S.C.3304 ( An individual may be appointed inthe competitive service only ifhe has passed an
examination or is specifically excepted from examination under section 3302 of this title. ); see also U.S. Office of
Personnel Management , Competitive Hiring, https://www.opm.gov/policy-data-oversight/hiring
information/competitive -hiring/ .

See Congressional Research Service , Categories of Federal Civil Service Employment ; A Snapshot, at p . 4

(May 26, 2019) , https://sgp.fas.org/crs/misc/R45635.pdf .
67 See5 U.S.C.2103; 5 CFR parts213, 302.
68 5 U.S.C.2301(b) ( ) .
69 5 U.S.C. 3320.

70 See infra notes 139-142.

715 CFR 302.101(c) .

72 5 U.S.C. 3302.



thereto through competitive examination are not practicable.73 The President has further

delegated authority to OPM to decide whether the duties ofany particular position are such that

itmay be filled as an excepted position under the appropriate schedule. 74

has exercised its delegated authority, and implemented exercises ofpresidential

authority,by prescribing five schedules for positions in the excepted service,which are currently

listedin5 CFR part 213:

Schedule A Includes positions that are not of aconfidential or policy -determining character

for which it is not practicable to examine applicants ,such as attorneys ,chaplains ,and short

term positions for which there is a critical hiring need.
Schedule B Includes positions that are not ofaconfidential or policy-determining character

for which it is not practicable to examine applicants . Unlike Schedule A positions,Schedule

B positions require an applicant to satisfy basic qualification standards established by

for the relevant occupation and grade level.Schedule B positions engage ina variety of

activities, including policy analysis, teaching,and technical assistance.

Schedule Includes positions that are policy-determining or which involve a close and

confidential working relationship with the head ofan agency or other key appointed officials.

These positions include most political appointees below the cabinet and subcabinet levels.

Schedule D Includes positions that are not ofa confidential or policy-determining character

for which competitive examination makes it difficult to recruit certain students or recent

graduates.Schedule D positions generally require an applicant to satisfy basic qualification

standards established by OPM for the relevant occupation and grade level. Positions include

those in the Pathways Programs.

73 E.O. 10577, sec . 6.1(a) (1954) ; 5 CFR 6.1(a) ( 1988) ( The Commission is authorized to except positions for the

competitive service whenever it determines that appointments thereto through competitive examination are not

practicable and that [ u ] pon the recommendation ofthe agency concerned, itmay also except positions which are

ofa confidential or policy- determining character. ) .

74 E.O. 10577 sec . 6.1( b ) ; 5 CFR 6.1( b) ; see 28 FR 10025 ( Sept. 14, 1963) ( reorganizing the civil service rules) .



Schedule Includes positions of administrative lawjudges.75

As described supra ,competitive and excepted service incumbents,except those in

Schedule C,become employees for purpose of civil service protections after they satisfy the

length of service conditions in 5 U.S.C. 7511. Excepted service employees ,except those in

Schedule C and some employees in certain Federal agencies excepted by statute ,maintain the

same notice and appeal rights for adverse actions and performance -based actions as competitive

service employees.76 However ,and as noted here, excepted service employees must satisfy

different durational requirements before these rights become available . So-called preference

eligibles specified military veterans and family members with derived preference pursuant to

statute77 inan executive agency ,the Postal Service ,or the Postal Rate Commission must

complete one year of current continuous service to avail themselves of the relevant notice and

appeal rights.78 Employees in the excepted service who are not preference eligibles and (1)are

not serving a probationary or trial period under an initial appointment pending conversion to the

competitive service , or (2) have completed two years of current or continuous service in the same

or similar position,have the same notice and appeal rights as qualifying employees in the

competitive service.79

Likewise, any employee who is (1) a preference eligible ; (2) in the competitive service;

or (3) inthe excepted service and covered by subchapter IIof chapter 75, and who has been

75

76 See 5 U.S.C. 4303, 7513(d) . There are, however, somenotable differencesbetweennon-removalprotections
affordedto competitiveservice and excepted service employees, such as assignmentrights intheeventofa

reductionin force. See 5 CFR 351.501and 502.Employeeswho are reachedfor releasefrom thecompetitiveservice
during a reductionin force are entitledto an offer ofassignmentiftheyhave bump or retreat rights to an

availablepositionin the same competitivearea. Bumping meansdisplacementofan employeein a lower tenure
groupora lowersubgroupwithin the same tenure group. Retreating meansdisplacementofan employeein the

sametenure group and subgroup. Meaning, they are entitledto the positionsofemployeeswith fewer assignment
rights. Employeesinexcepted service positionshave no assignmentrights to other positionsunless their agency, at

the agency'sdiscretion, chooses to offerthese rights topositions. Evenwith these differences, meritsystem
principlesare at the core ofcivil service protectionsrelatingto hiring, conduct, and performancemattersas applied
to bothcareercompetitive and exceptedservice employees.
77 See 5 U.S.C.2108( 3 ) .

5 CFR6.2.

78 See 5 U.S.C.7511(a)( 1) (B ) .
79See 5 U.S.C.7511(a) ( ) (C ) .



reduced in grade or removed under chapter 43, is entitled to appeal the action to MSPB.80

However,these appeal rights do not apply to (1) the reduction to the grade previously held ofa

supervisor or manager who has not completed the probationary period under 5 U.S.C 3321(a)(2);

(2)the reduction in grade or removal of an employee in the competitive service who is serving a

probationary or trial period under an initial appointment or who has not completed one year of

current continuous employment under other than a temporary appointment limited to one year or

less;or (3) the reduction in grade or removal ofan employee in the excepted service who has not

completed one year of current continuous employment in the same or similar positions.81

D. ThePriorScheduleF

On October 21,2020,President Donald Trump, through Executive Order 13957,
Creating Schedule F in the Excepted Service, sought to alter the carefully crafted legislative

balance that Congress struck in the That Executive order,iffully implemented,could

have transformed the civil service by purportedly stripping adverse action rights under chapter

75,performance-based action rights under chapter 43 ,and appeal rights from large swaths ofthe

Federalworkforce thereby turning them into at-will employees and by eliminating statutory

requirements built into the Federal hiring process intended to promote the objective of merit

based hiring decisions .Itwould have upended the longstanding principle that a career Federal

employee's tenure should be linked to their performance,rather than to the nature of the position

that the employee encumbers . Italso could have reversed longstanding requirements that,among

other things,prevent political appointees from burrowing in to career civil service jobs in

violation of merit system principles.Executive Order 13957 was revoked,and Schedule F was
abolished,by President Joseph Biden through Executive Order 14003, Protecting the Federal

Workforce

80 See 5 U.S.C. 4303( e) .

81 See 5 U.S.C.4303( f ) .
82 85 67631( Oct.21, 2020) .
8386 FR7231(Jan.22, 2021) .



1.Adverse Action Rights,Performance-Based Action Rights,and Appeals

Section5 of Executive Order 13957 directed agency heads to review their entire

workforces to identify any employees covered by chapter 75's adverse action rules (which apply

broadly to employees in the competitive and excepted service)who occupied positions ofa

confidential,policy-determining,policy-making, or policy-advocating character

positions the agency assessed,for the first time,to arguably include these characteristics and to

petition for its approval to placethem in Schedule F,a newly-created category ofpositions

excepted from the competitive service.Ifthese positions had, in fact,been placed in Schedule F,

the employees encumbering them would purportedly have been stripped of the adverse action

proceduralrights under chapter 75 and MSPB appeal rights discussed supra,thus allowing them

tobe terminated at will,by virtue ofthe placement of the positions they occupied in this new

schedule (and regardless ofanyrights they had already accrued)

An express rationale of this action was to make it easier for agencies to expeditiously

remove poorly performing employees from these positions without facing extensive delays or

litigation. This new sweeping authority was purportedly necessary for the President to have

appropriate management oversight regarding the career civil servants working in positions

deemed to be ofa confidential , policy-determining,policy- making or policy-advocating

character, and to incentivize employees in these positions to display what presidential

appointees at an agency would deem to be appropriate temperament,acumen, impartiality ,and

sound judgment , in light of the importance ofthese functions.86 Executive Order 13957 did not

84 Since performance-based actions under 5 U.S.C.4303 are tied, inpart, to subchapterIIofchapter 75, employees
would purportedly have also beenstripped ofperformance-based action procedural rights and MSPB appeal rights,

had an agency chosen to proceed with an actionunder chapter 43.
85 E.O.13957, sec. 1.

The Executiveorder providedthat [c onditionsofgood administration . make necessary exceptingsuch
positionsfrom the adverse actionproceduresset forth inchapter 75 of title 5, UnitedStates Code. E.O. 13957, sec.

1.We notethat the conditionsofgood administration languageappears in 5 U.S.C.3302. Section3302 relates
onlyto exclusions ofpositionsfrom the competitive service when conditions of good administrationwarrantand

does notpurportto confer authorityon the Presidentto except positionsfromtheprovisions ofchapter 75. Similarly,

chapter 75 itselfdoes not itselfpurport to confer authority on the Presidentto except positionsfrom the scope of
chapter 75. PresidentTrump appearedto be attemptingtoeffectuate the exceptionbyrequiringagencies to identify
careerpositionsin the competitive or excepted service that are not normallysubject to change as a resultofa



acknowledge existing mechanisms to provide appropriatemanagementoversight, such as

chapter43 and chapter 75 procedures, or the multiple managementcontrols that agencies have in

place to escalate matters of importance to agency administrators87

Executive Order 13957 instructed agency heads to review existing positions to determine

which, ifany,should be placed into Schedule F. The Executive order also instructed that, after

agency heads conducted their initial review, they were to move quickly and petition OPM by

January 19,2021 the day before Inauguration Day place positions within Schedule F. After

that,agency heads had another 120 days to petition OPM to place additional positions in

Schedule F.Incontrast to past excepted service schedules designed to address unique hiring

needs upon a determination that appointments through the competitive service was not

practicable 88 movement into Schedule F was designed to be broad and numerically unlimited,

potentially affecting a substantial number ofjobs across all Federal agencies.For example,

according to the Government Accountability Office,the Office ofManagement and Budget

petitioned to place 68 percent of its workforce,more than 400 employees,within Schedule F.89

2. Hiring

Section 3 ofExecutive Order 13957 provided that [a]ppointments of individuals to

positions ofa confidential, policy-determining, policy-making,or policy-advocating character

that are not normally subject to change as a result ofapresidential transition shall be made under

Schedule The stated rationale for removing these positions from the competitive hiring

process (or from other excepted service schedules inwhich some of these positionswere

Presidentialtransition (and thus not encompassedby ScheduleC) but that are neverthelessofa confidential,

policy-determining, policy- making, or policyadvocatingcharacter, tofacilitatethe movementofsuchpositionsto a

new ScheduleF.Inessence, PresidentTrumpthoughtto separatethis phrasefromitshistoricalcontext, whichwas
to describepositionsnormallyplacedinScheduleC , whichpositionsnormallyaresubjectto changeas a resultofa

presidentialtransition.
87

Matters ofimportance can be raised to agency administrators in various ways , such as by filing a complaint with

an agency's Inspector General, raising concerns with an agency's human resources office, and filing a grievance .
See infra notes 137-141.

Government Accountability Office, Civil Service Agency Responses and Perspectives on Former Executive
Order to Create a New Schedule F Category for Federal Positions, (Sept. 2022), https://www.gao.gov/assets/gao
22-105504.pdf .
90 85 FR 67632.



previouslyplaced) was, again,said to be because of the importance oftheir corresponding duties,

and the need to have employees inthese positions that display "appropriate temperament,
acumen,impartiality,and sound judgment . The stated purpose was to provide agency heads

with additional flexibility to assess prospective appointees without the limitations imposed by

competitive service selection procedures or,presumably,for positions already in the excepted

service,without the constraints imposed by 5 CFR part 302. Executive Order 13957 indicated

that this change was intended to mitigate undue limitations on their selection and relieve

agencies of complicated and elaborate competitive service processes or rating procedures that

do not necessarily reflect their particular needs. These changes were to give agencies greater

ability and discretion to assess critical qualities inapplicants to fill these positions,such as work

ethic,judgment,and ability to meet the particular needs of the agency.

Executive Order 13957 failed to address the fact that the competitive hiring process

permits agencies to assess all competencies that are related to successful performance of the job,

including appropriate temperament,acumen, impartiality,and sound judgment and fulfill the

congressional policy to confer a preference on eligible veterans or their family members entitled

to derived preference. The qualifications requirements,specialized experience, interview process

and other assessment methodologies available to hiringmanagers facilitate an agency's ability to

identify the best candidate.Executive Order 13957 also failed to address the existence of

longstanding rules,grounded inthe need to establish lack ofunlawful bias inproceedings under

Federalanti-discrimination statutes,that require assessment ofany such competencies.95 The

summary imposition ofnew competencies without validating them would be contrary to existing

91 85 FR 67631.

92 85 FR 67631.

85 FR67632.The proceduresCongresshas adoptedfor hiringinthe competitiveserviceweredesigned, inpart, to

implementthestatedcongressionalpolicyofveterans preference. See5 U.S.C.1302.Howthiscongressional
mandatewouldbe realizedinthesecircumstanceswas notaddressed.

94 85 FR67632.

95 See5 CFR part300. Validationgenerallyrequiresthat the criteriaandmethodsbywhichjob applicantsare

evaluatedhavea rationalrelationshiptoperformanceinthe positiontobe filled.



statutory requirements and couldpotentiallybe discriminatory in application, even ifthat were

not the agency's intent.

3. Political Appointees in Career Civil Service Positions

An additional concern relating to Executive Order 13957 was that itcould have

facilitated burrowing. Burrowing occurs when a current (or recently departed ) political

appointee is hired into a permanent competitive service , nonpolitical excepted service ,or career

Senior Executive Service position without having to compete for that position or having been

appropriately selected in accordance with merit system principles and the normal competitive or

excepted service procedures applicable to the position under civil service law.OPM has long

required that politics play no role when agencies hire political appointees for career Federal

jobs . Indeed, OPM adopted procedures to review appointments of such individuals for

compliance ,and Congress has now essentially codified that procedure by requiring OPM to

submit periodic reports of its findings.�7 Executive Order 13957 potentially would have allowed

agency heads to move current political appointees into new Schedule F positions ,or vacancies in

existing positions transferred to Schedule F,without competition and in a manner not based on

merit system principles ineffect,allowing political appointees on Schedule C appointments ,

who would normally expect to depart upon a presidential transition ,to burrow into permanent

civil service appointments .

Ultimately ,Executive Order 13957 was rescinded before any positions could be placed

into Schedule F. As noted above ,on January 22,2021,President Joseph Biden issued Executive

Order 14003 , Protecting the Federal Workforce , stating that it is the policy of the United

States to protect,empower , and rebuild the career Federal workforce ," and that the Schedule F

OPM, Guidelineson ProcessingCertainAppointmentsandAwardsDuringthe 2020 ElectionPeriod,

https://chcoc.gov/sites/default/files/2020%20Appointments%20and%20Awards%20Guidance%20Attachments_508.

pdf.

See The Edward Kaufman and Michael Leavitt Presidential Transitions Improvement Act of 2015. Pub. L.

114-136 (Mar. 18, 2016) , which requires OPM to submit these reports to Congress.



policy undermined the foundations of the civil service and its merit system principles .

Executive Order 14003 rescinded Executive Order 13957 and abolished Schedule

E. OPM'sAuthorityto Regulate

The OPM Director has direct statutory authority to execute,administer ,and enforce all

civil service rules and regulations as well as the laws governing the civil service. The Director

also has authorities Presidents have conferred on OPM pursuant to the President's statutory

authority 101

As explainedhere, in enacting the CSRA,Congress conveyed broad regulatory authority

over Federalemployment directly to OPMthroughout title Inaddition, many of these

specific statutory enactments, including chapter 75,expressly confer on OPM authority to

regulate. Pursuant to 5 U.S.C. 7514,OPM may issue regulations to carry out the purposeof

subchapter IIof chapter 75, and pursuant to 5 U.S.C. 7504,OPM may issue regulations to carry

out the purposeof subchapter I ofchapter 75.

The same is true with respectto chapter 43. Pursuantto 5 U.S.C.4305, OPM may issue

regulations to carry out subchapterI ofchapter 43.

Prior to the reorganization proposal¹03 approved by Congress that created OPM,the CSC

exercised its broad authorities , inpart, to establish rules and procedures concerning the terms of

being appointed in the competitive or excepted service and of moving between the competitive

and excepted service . Since its inception in 1978, OPM has leveraged that same authority

E.O. 14003 , 86 FR 7231, 7231 (Jan. 22, 2021) https://www.federalregister.gov/documents/2021/01/27/2021
01924/protecting-the-federal-workforce .

100See 5 U.S.C. 1103(a)( 5) (A ) . This authoritydoes not include functions forwhich either MSPB or OSC is

primarilyresponsible. Amongother authorities, MSPB has specific adjudicativeand enforcementauthorityuponthe
satisfactionofthresholdshowingsthat an employeehas establishedappealrights. It also has authorityto administer

statutoryprovisionsrelatingto adjudicationofadverseactionappeals. OSC has specific andlimitedinvestigative
and prosecutorialauthority. See 5 U.S.C. 1213-1216.
101SeePresidentialrules codified at 5 CFR parts 1 through 10.

102 See, e.g., 5 U.S.C. 1103, 1302, 3308 , 3317 , 3318 , 3320 ; Chapters 43, 53, 55, 75.

103 PresidentJimmy Carter, ReorganizationPlanNo.2, sec. 101and 102 (May23, 1978) . The plan specifies in
section 102 that Except as otherwise specified inthis Plan, allfunctions vested by statute in the UnitedStates Civil
Service Commission, or the Chairmanofsaid Commission, or the Boards ofExaminers established by 5 U.S.C.

1105 arehereby transferred to the Director ofthe Office of PersonnelManagement.



including from Executive Order 10577,104 as amended ,as well as from statutory authorities such

as 5 U.S.C. 1103(a)(5) and 5 U.S.C. 1302 to establish rules and procedures concerning the

effects on an employee ofbeing appointed in the competitive or excepted service and of moving

between the competitive and excepted service .OPM has used these authorities to create

government -wide rules for Federal employees regarding a wide range of topics , such as hiring,

promotion ,performance assessment ,pay, leave,political activity, retirement ,and health

benefits .105 For instance:

5 CFRpart 6 requires OPM to publishinthe FederalRegisteron a regularbasis the listof

positionsthat are inthe exceptedservice.106

5 CFR 212.401(b),promulgated in 1968 well before the CSRA, provides that [a]n

employee inthe competitive service at the time his position is first listedunder Schedule A,

B,or C remains inthe competitive service while he occupies that position. This regulation

was intendedto preserve competitive service status and rights for employees who were

initially appointed to positions inthe competitive service and whose positions were

subsequently moved into the excepted service (such as administrative law judges) 108

5 CFR 302.102,promulgated in part to implement 5 U.S.C. 3320, provides that when an

agency wishes to move an employee from apositioninthe competitive service to one in the

excepted service, the agency must: “(1) Informthe employee that, because the position is in

the excepted service, itmay not be filled by a competitive appointment,and that acceptance

of the proposed appointment will take him/her outof the competitive service while he/she

occupies the position;and (2) Obtain from the employee a written statement that he/she

104 87 FR7521(Nov.22, 1954) .

105 See, e.g., 5 CFR parts 2 , 6 , 212, 213, 335, 430, 550, 630, 733, 734, 831, 890.
106

CFR 6.1( c ) , 6.2; see 28 FR 10025 ( Sept. 14, 1963) , as amended by E.O. 11315; E.O. 12043 , 43 FR9773 (Mar.

10, 1978) ; E.O. 13562, 75 FR 82587 (Dec. 30, 2010) ; see also E.O. 14029, 86 FR 27025 (May 19, 2021) .

107 See 33 FR 12408 ( Sept. 4, 1968) .
108 .



understands he/she is leavingthe competitiveservice voluntarily to accept an appointment in

the excepted service .
109

5 CFR part 432 sets forth the procedures to be followed,ifan agency opts to pursue a

performance-based action against an employee under chapter 43 of title 5,U.S. Code. As

withthe adverse action rules inpart 752,the rules applicable to performance-based actions

apply broadly to employees in the competitive and excepted service,with narrowly defined

exceptions that include political appointees

5 CFR part 752 implements chapter 75 of title 5,U.S. Code and establishes the procedural

rights that apply when an agency commences the process for taking an adverse action against

an employee , as defined in 5 U.S.C. 7511. These regulations apply broadly to employees in

the competitive and excepted service meeting the section 7511 criteria.¹11

Moreover,the President, pursuant to his own authorities under the CSRA,as codified at 5

U.S.C. 3301 and 3302 , has explicitly delegated a variety of these authorities to OPM concerning

execution,administration, and enforcement ofthe competitive and excepted services.For

example,under Civil Service Rule 6.1(a), OPM may except positions from the competitive

service when itdetermines that ...appointments thereto through competitive examination are

not practicable And under Civil Service Rule 6.1(b), OPM shall decide whether the duties

ofanyparticular position are such that it may be filled as an excepted position under the

appropriate schedule. 113

has other regulatory authority , for example , under 5 CFR parts 5 and 10, to oversee

the Federal personnel system and agency compliance with merit system principles and

supportinglaws, rules, regulations, Executive orders, and OPM standards. OPM also administers

109See55FR9407 (Mar. 14, 1990), as amendedat 58 FR 58261(Nov.1 , 1993) .

110See54FR26179(June21, 1989) , redesignatedandamendedat 54 FR49076 (Nov.29, 1989), redesignatedand

amendedat 58 FR65534 (Dec. 15, 1993) ; 85 FR65982( Oct. 16, 2020) ; 87 FR67782 (Nov.10, 2022).

See 74FR 63532 (Dec.4, 2009), as amendedat 85 FR 65985 (Oct. 16, 2020); 87FR 67782 (Nov. 10, 2022).
112 5 CFR 6.1(a).
113 5 CFR 6.1(b) .



the statutory provisions governing the rights of Federal employees in connection to adverse

agency actions 114

. Proposed Amendments

proposes amending its regulations in 5 CFR chapter I, subchapter B, as summarized

below to clarify and reinforce longstanding civil service protections and merit system principles.

A. CivilServiceProtections

Adverse actionprotections and related eligibility and procedures are covered in 5 U.S.C.

chapter 75. subchapter I covers suspensions for 14 days or less and 5 U.S.C. 7501 defines

"employee for the purposes of adverse action procedures for suspensions of this duration. Under

5 U.S.C. 7504,OPM may prescribe regulations to carry out the purpose of subchapter I.

Subchapter IIcovers removals,suspensions for more than 14 days , reductions in grade or pay,or

furloughs for 30 days or less. Inthis subchapter,5 U.S.C. 7511 defines employee for the

purposes ofentitlement to adverse action procedures . Under 5 U.S.C. 7514 ,OPM may prescribe

regulations to carry out the purposes of subchapter IIexcept as it concerns any matter where

MSPB may prescribe regulations.

proposes amending 5 CFR part 752 (Adverse Actions ) to reflect

longstanding interpretation of 5 U.S.C. 7501 and 5 U.S.C 7511 and the congressional intent

underlying the statutes, including exceptions to civil service protections outlined in 5 U.S.C.

7511(b).OPM proposes to clarify that employees who are moved from the competitive to the

excepted service,or from one excepted service schedule to another,retain the status and civil

service protections they had already accrued. On the other hand,an employee may relinquish

such rights or status by voluntarily applying for,accepting,and then encumbering a position that

explicitly results in the loss of,or different , rights.

114 See 5 U.S.C. 7514 (granting OPM the authority to prescribe regulations to carry out the purpose of subchapter

ofchapter 75 oftitle 5) ; see also 5 U.S.C. 7511(c) , 7513 (a ), see also infra, Sec. II.A.



alsoproposes revising its regulations at subpart B of 5 CFR part 752 (Regulatory

Requirements for Suspension for 14 Days or Less) to conform this subpart with statutory

language in5 U.S.C. 7501. The proposed revisions are intended to reinforce which employees

are covered by subpart B when an agency decides to take an action under this subpart for such

cause as willpromote the efficiency of the service.

proposes revising subpart D of5 CFR part 752 (Regulatory Requirements for

Removal,Suspension for More Than 14 Days,Reduction in Grade or Pay,or Furlough for 30

Days or Less) to clarify that employees in the competitive and excepted services (except for

positions inSchedule C) who have fulfilled their probationary or trial period requirement or the

durational requirements under 5 U.S.C. 7511 will retain the rights conferred by subchapter IIif

moved from the competitive service to the excepted service or from within excepted service to a

new excepted service schedule , except in the case where an employee relinquishes such rights or

status by voluntarily seeking,accepting, and encumbering a position that explicitly results in a

loss of,or different,rights.

Performance-based actions under chapter 43 and related eligibility and processes are

covered in 5 U.S.C. 4303. Section 4303(e)defines when an employee is entitled to appeal rights

to MSPB.Notably,chapter 43 cross-references chapter 75,providing that any employee who is a

preference eligible,in the competitive service,or covered by subchapter IIof chapter 75,and

who has beenreduced ingrade or removed under section 4303 is entitled to appeal the action to

MSPB under 5 U.S.C. 7701. Under 5 U.S.C. 4305 ,OPM may issue regulations to carry out

subchapter I ofchapter 43.

proposesthe followingchanges to 5 CFR part 752:

Part 752 Adverse Actions , Subpart B

As a preliminarymatter, subpart B ofpart 752 applies to suspensions for 14 days or less.

Chapter 75 oftitle 5, U.S. Code, provides a straightforwardprocess for agencies to use in

adverseactions involving suspensions of this duration. The proposedchanges conformthis



subpart with statutory language to clarify which employees are covered by subpart B when an

agency decides to take an action under this subpart for such cause as will promote the efficiency

ofthe service.

Section 752.201 Coverage.

Section 752.201(b) outlines which employeesare covered by subpart B. is

proposingto modify the language in § 752.201(b) to further clarify when an employeehas or

retainscoverage under the procedures of this subpart.

proposes to revise subpart B of part 752 to conform to the decisions of the Federal

Circuit inVan Wersch v.Department of Health & Human Services , 197 F.3d 1144 (Fed.Cir.

1999),and McCormick v. Department ofthe Air Force,307 F.3d 1339 (Fed. Cir. 2002).These

cases now guide the way MSPB applies 5 U.S.C. 7511(a)(1),which defines employees who have

the right to appeal major adverse actions ,such as removals , to MSPB .Van Wersch addressed the

definition of employee for purposes of nonpreference eligibles inthe excepted service and,a

few years later,McCormick addressed the meaning of employee for purposes ofthe

competitive service.As explained supra,section 7511(a)(1) states that employees include

individuals who meet specified conditions relating to the duration of their service or,for

nonpreference eligibles ,relating to their probationary or trial period status.The Federal Circuit

explained that the word or, here,refers to alternatives :some individuals who traditionally had

been considered probationers with limited rights are actually entitled to the same appeal rights

afforded to non-probationers ifthe individuals meet the other requirements of section 7511(a)(1),

namely (1) their prior service is current continuous service , (2) the current continuous service

is in the same or similar positions for purposes of nonpreference eligibles in the excepted

service,and (3) the total amount of such service meets a one or two-year requirement,and was

not in a temporary appointment limited to one or two years ,depending on the

115 See McCormick, 307 F.3d at 1341-43; Van Wersch, 197F.3dat 1151-52.
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Ina prior rulemaking, OPM modified its regulations for appealable adverse actions in

5 CFR part 752,subpart D,to align with Van Wersch and McCormick and statutory language.

has consistently advised agencies regarding 5 U.S.C. 7501 in light of the Federal Circuit's

interpretation of similar statutory language in 5 U.S.C. 7511. Inthis rule,OPM proposes to

modify language in 5 CFR 752.201(b)(1)to conform with the statutory language in5 U.S.C.

7501. OPM's proposed revision to § 752.201(b)(1) prescribes that, even if an employee in the

competitive service who has been suspended for 14 days or less is serving a probationary or trial

period,the employee retains the procedural rights provided under 5 U.S.C. 7503 ifthe individual

has completed one year of current continuous employment in the same or similar position under

other than a temporary appointment limited to one year or less.

also proposes to amend 752.201(b)(1) through (b)(6) to clarify that individuals

retain their status as covered employees if they are moved involuntarily from the competitive

service to the excepted service , unless specifically prohibited by law.

Finally,OPM proposes to add a new 5 CFR 752.201(c)(7) to further clarify that

employees inpositions determined to be of a confidential policy-determining,policy-making,or

policy-advocating character as defined in5 CFR 210.102 are excluded from coverage under

subpart B ofpart 752 because, as explained infra,Congress intended these positions to mean

noncareer,political appointments .

Part752 Adverse Actions , Subpart D

Subpart D ofpart 752 applies to removal,suspension for more than 14 days , reduction in

grade or pay,or furlough for 30 days or less . This includes , but is not limited to,adverse actions

based on misconduct or unacceptable performance. The proposed changes are intended to

reinforce the civil service protections that apply when an agency pursues certain adverse actions

for the efficiency of the service,under chapter 75.

Section752.401Coverage.

116 OPM , Career and Career -Conditional Employment and Adverse Actions , 73 FR 7187 (Feb. 7 , 2008) .



Section752.401(c) outlines which employees are coveredby subpart D. OPM is

proposingto modify the language in 752.401(c) to further clarify when an employee hasor

retains coverage under the proceduresofthis subpart.

The proposed changes add language to provide that an employee who occupies a position

that is moved from the competitive service into the excepted service , or from one excepted

service schedule to another , is covered by the regulatory requirements for remonoval, suspension

for more than 14 days, reduction in grade or pay, or furlough for 30 days or less.

The proposed changes to 752.401 reflect the impact of statutory requirements namely,

that once an employee meets certain conditions ,the individual gains certain statutory procedural

rights and civil service protections which cannot be taken away from the individual by simply

moving the employee's position into the excepted service,or within the excepted service,as long

as the employee continues to occupy the same or similar position .These proposed regulatory

changes are consistent with how similar statutory rights have been interpreted by Federal courts

and MSPB when employees change jobs by moving to a different Federal agency.117

Inaddition ,OPM proposes to update § 752.401(c)(2)(ii) to reflect the repeal of 10 U.S.C.

1599e,effected December 31,2022.118 Prior to the repeal, certain individuals hired at the

Department of Defense were subject to a two-year probationary period . The repeal restores a

one-year probationary period for covered Department of Defense employees .

Finally,OPM proposes to modify 5 CFR 752.401(d)(2) to further clarify that political

appointees intended to work on matters of a confidential policy-determining,policy-making,or

policy-advocating character ,as defined in § 210.102 ,are excluded from coverage under subpart

Dofpart 752.

B.Positionsofa Confidential, Policy-Determining, Policy-Making, or Policy

Advocating Character

117 See, e.g., McCormick, 307 F.3d at 1341-43; Greenev . Def. Intel. Agency, 100 M.S.P.R.447 (2005) .
118 See Pub. L.117-81, Sec. 1106(a)( ) .



proposes to amend 5 CFR part 210 (Basic Concepts and Definitions (General)), to

add a definition for the terms confidential,policy-determining,policy-making,or policy

advocating and "confidential or policy-determining. Positions of this nature are excepted from

the chapter 75 protections described above.OPM proposes to define these terms to make explicit

interpretation of this exception in 5 U.S.C. 7511(b),which is that Congress intended to

except from chapter civil service protections individuals inpositions of a character

exclusively associated with a noncareer , political appointment that is both (a) identified by its

close working relationship with the President,head ofan agency , or other key appointed officials

who are responsible for furthering the goals and policies of the President and the Administration,
and (b) that carries no expectation of continued employment beyond the presidential

administration during which the appointment occurred.
Specifically,OPM proposes to add this definition for confidential , policy-determining ,

policy-making,or policy- advocating and confidential or policy-determining to 5 CFR

210.102,which applies throughout OPM's Civil Service Regulations in 5 CFR chapter I,

subchapter B.OPM is proposing to define these terms as descriptors for the positions held by

noncareer,political employees because the terms are currently used in the regulations to

describe,among other things,a position or the character of a position. OPM is also

proposing conforming changes to 5 CFR 213.3301,302.101,432.101,451.302, 752.201,and

752.401 to standardize the phrasing used to describe this type of position.

As explained more fully later in this section,Congress has been careful to strike a balance

between career employees who are covered by civil service protections under chapter 75

because ofthe need for a professional civil service no matter whether they are in the competitive

or excepted service and political appointees who serve as confidential assistants and advisors to

the President and to key appointed officials who have direct responsibility for carrying out the

Administration's political objectives .These political appointees are not required to compete for

their positions in the same manner as career employees,serve at the pleasure of their superiors ,



andhave noexpectationofcontinued employmentbeyondthe presidentialadministrationduring

whichtheir appointmentoccurred.

When Congress created the adverse action protections under chapter 75,it excluded

employees appointed by the President ,with or without Senate confirmation ,and employees in

the excepted service whose position has been determined to be of a confidential , policy

determining policy-making or policy-advocating character Likewise,Congress specifically

excluded from the positions safeguarded against prohibited personnel practices under 5 U.S.C.

2302(a)(2)(B)(i) any position that is excepted from the competitive service because ofits

confidential ,policy -determining ,policy -making,or policy -advocating character .
As explained infra,these narrow exceptions have long been interpreted to apply to

noncareer,political appointees typically listed in Schedule C. Political appointees have long been

considered a powerful, but narrow,cross section ofExecutive Branch leadership . These positions

are relatively few innumber and consist ofonly the highest positions, and, inpractice, a

limited number of confidential staff to support the work of the individuals in suchpositions.

The context inwhich the CSRA was enacted bolsters the interpretation that confidential ,

policy-determining ,policy-making,or policy-advocating positions ,and their exclusion from

civil service protections ,refers to political appointees and not career civil servants . Congress

revised parts of the CSRA immediately following the Supreme Court's decision inElrod v.

Burns where the Court addressed the constitutionality of political patronage -based dismissals

from government employment under the First Amendment . The Court explained that a

nonpolicymaking ,nonconfidential government employee cannot be discharged or threatened

119 See 5 U.S.C.7511(b)( 2)
120 See Reportofthe President'sCommittee, AdministrativeManagementinthe Governmentofthe UnitedStates,

p. 8 (Jan. 1937) .

121427 U.S.347, 354 ( 1976) (explainingthat strongdiscontentwiththe corruptionandinefficiencyofthe

patronagesystemofpublic employmenteventuatedinthe PendletonAct ) .



withdischarge from a job that he is satisfactorilyperforminguponthe sole ground ofhis political

beliefs." 122

Consistentwith this background,the CSRA's legislative history explains the exclusion

for confidential,policy-determining,policy-making,or policy-advocating employees from

section 7511as an extension of the exception for appointments confirmed by the Senate and

covering political appointee positions,i.e.,those currently placed in Schedule C (positions at GS

15 andbelow)or filled by Non-career Executive Assignment (GS-16,-17, and -18) Itstates

that [t he concept of tenure and protection against dismissal is contrary to the confidential

relationship of incumbent and supervising official,and the commitment to Administration policy

objectives required by those filling such positions. 124

Congress made significant amendments to section 7511 through the Civil Service Due

Process Amendments Act of 1990,which expanded MSPB jurisdiction to excepted service

employees who historically were not entitled to adverse action rights.The legislative history of

the 1990 Act confirms that the intent was to expand appeal rights for excepted service employees

but retain the exclusion for political appointees .Itstates:

The billgenerally extends procedural rights to attorneys , teachers , chaplains , and

scientists , but not to presidential appointees [ T ] he key to the distinction between
those to whom appeal rights are extended and those to whom such rights are not extended

is the expectation of continuing employment with the Federal Government. Lawyers,

teachers , chaplains , and scientists have such expectations ; presidential appointees and

temporary workers do not.

Schedule C , positions of a confidential or policy-determining character . arepolitical

appointees who are specifically excluded from coverage under section 7511(b) oftitle 5 .
H.R. 3086 does not change the fact that these individuals do not have appeal rights.

The bill explicitly denies procedural protections to presidential appointees , individuals in

Schedule C positions and individuals appointed by the President and confirmed by the
Senate. Employees in each of these categories have little expectation of continuing

employment beyond the administration during which they were appointed. They

122 at375 (1975) (Stewart and Blackmun, JJ., concurringin the judgment); see, e.g., Carver v. Dennis, 104 F.3d
847, 850 n.5 (6th Cir. 1997) (explainingthat [ t]hethree-justice plurality opinionand two-justice concurrence in

soheld) .
123 S. Rep. No.95-969 , at 48 (1978) , reprinted in 1978 U.S.C.C.A.N. 2723, 2770.

124 Legislative History of the Civil Service Reform Act of 1978, Committee on Post Office and Civil Service, House

ofRepresentatives , Volume No. II, Committee Print No. 96-2, 96th Congress , 1st Session (Mar. 17, 1979) .



explicitlyserveat the pleasureofthe Presidentor the presidentialappointeewho
appointedthem.125

Ina case concerning the application of 5 U.S.C.2302( a) ( 2 ) ( B ) (i ) ( relatedto prohibited

personnel practices),which also contains an exception for positions of a confidential,policy

determining, policy-making, or policy-advocating character, MSPB interpreted this legislative

history to indicate that the exclusion of civil service protections at section 2302(a)(2)(B)(i) was
intendedto cover political appointees as is the case with section 7511(b)(2). InO'Brien v.
Office ofIndependent Counsel,74 M.S.P.R. 192 (1997),the Board stated :

Schedule C , the only category to include positions of a confidential or policy-determining

character, authorizes appointments to positions which are policy-determining or which

involve a close and confidential working relationship with the head ofthe agency or other
key appointed officials . 5 C.F.R. 213.3301. This regulation, while using the same

language as 5 U.S.C. § 2302(a) (2)(B ), adopts a narrow definition of a position of a

confidential or policy-determining nature, i.e., involving a close and confidential

working relationship with the head of an agency or other key appointed officials . 5
C.F.R. 213.3301(a) . The word confidential in that regulation does not necessarily

refer to matters that are to be kept secret but instead to the nature of the relationship

between the employee and the head of the agency or other key appointed officials .

Furthersupport for the notionthat the terms ofthe exception found at 5 U.S.C.

2302(a)(2) (B ) (i) area shorthand way of describing politicalappointee positionscan
be found in the legislativehistoryofthe 1990Civil ServiceDue ProcessAmendmentsto
the CSRA, whichextendedadverseactionappeal rights to a broaderclass ofexcepted
serviceemployeesthanhadpreviouslybeencovered. 5 U.S.C. § 7511.The Act retained
the exclusionsfound at 5 U.S.C. § 7511(b ), however, andthe legislativehistorydescribes
exceptedserviceemployeesas those ineither ScheduleA , ScheduleB , or ScheduleC and
statesthat ScheduleC positionsof a confidentialor policy-determiningcharacterare
politicalappointeeswho are specificallyexcludedfrom coverageunder 5 U.S.C.
7511(b) H.R.Rep. No.328, 101st Cong., 2d Sess. ( 1989), reprintedin1990

U.S.C.C.A.N.698–99. Althoughthe Boardin certaincases has consideredthe questionof

who is excludedunder 5 U.S.C.§ 7511(b) as a confidential, policy-determining, policy
makingor policy- advocating employee, itdidnot resolve thosecases on that issue. See
Thompsonv. DepartmentofJustice, 61 M.S.P.R.364, 368 ( 1994) ; Briggsv. National
Councilon Disability, 60 M.S.P.R.331, 333–36 ( 1994) . Both5 U.S.C. § 2302(a)( 2) (B ) (i)
and5 U.S.C. 7511(b) use the phrase confidential, policy-determining, policy-making,
orpolicy-advocating to excludecertainpositions. We know of noreasonwhy Congress
wouldintendthat itbe interpreteddifferentlyineachofthe twopartsofTitle

125H.R.Rep. No. 101-328, 4-5 ( 1989) , reprinted in 1990 U.S.C.C.A.N. 695, 698-99.
126 74 M.S.P.R. at207-08.



Improperly applying the term of a confidential,policy-determining,policy-making,or

policy-advocatingcharacter to describe positions held by career employees, who have an

expectation ofcontinuing employment beyond the presidentialadministration during whichthey

were appointed, and to strip them ofcivil service protections,would be contrary to congressional

intent and decades ofapplicable case law and practice. Congress carefully balanced the need for

long-term employees who have knowledge of the history,mission,and operations oftheir

agencieswiththe need of the President for individuals inpositions who will ensure that the

specific policies of the Administrationwill be pursued. An excessive preoccupationwiththe

meaning of[this] term inisolation distorts the purpose of the exception. The term has long

been interpretedas a shorthand way ofdescribing positions to be filled by political appointees,

including any appointment required or authorized to be made by the President,or by an agency

headwhen there are indications that the appointment was intendedto be,or in fact was,made

with any politicalconsiderations inmind.

Inthis proposed rule,therefore,OPM is making explicit this longtime,consistent

understanding that positions of a confidential,policy-determining,policy-making,or policy

advocating character refer to noncareer,political appointments .Specifically,OPM is proposing

to modify 5 CFR 210.102 to define the terms Confidential , policy-determining,policy-making,
or policy-advocating and Confidential or policy determining as they are used through the

Civil Service Regulations in 5 CFR chapter I,subchapter B, to describe positions that are: of a
character exclusively associated with a noncareer,political appointment that is identified by its

close working relationship with the President,head ofan agency,or other key appointed officials

who are responsible for furthering the goals and policies of the President and the Administration,
and that carries no expectation of continued employment beyond the presidential administration

during which the appointment occurred.

127SpecialCounselv . Peace Corps, 31 M.S.P.R.225, 231-32 ( 1986) .

128 O'Brien v . Off of Indep. Counsel, 74 M.S.P.R. 192 , 206 ( 1997) (quoting Special Counsel , 31 M.S.P.R. at 231) .



C. Agency Procedures for MovingEmployees

proposes revising 5 CFR part 302 (Employment in the Excepted Service) to require

that Federal agencies follow specific procedures upon movingpositions from the competitive

service to the excepted service or,ifthe position is already in the excepted service,to a different

excepted service schedule following a direction from the President,Congress,OPM,or their

designees.¹29 This proposed rule describes the procedures an agency must follow before taking

these actions and outlines the notice requirements that apply when the positions are encumbered.

Further,and consistent with the civil service protections outlined supra,OPM proposes to

modify 5 CFR part 212 (Competitive Service and Competitive Status)regarding the effectofan

employee's competitive service status when the employee's position is moved to the excepted

service .

1. Proceduresfor MovingPositions

Inenacting the CSRA, Congress made certain findings relevant to the proposed changes

discussed here.Itnoted that the merit system principles,many ofwhich have existed since

1883,130 shall govern in the competitive service and that these principles,and the prohibited

personnel practices should be expressly stated instatute to furnish guidance to Federal

agencies. As explained previously,it then proceeded to divide functions previously

performed by the CSC among OPM,MSPB,and OSC . Itfound that the function of filling

positions in the Executive Branch should be delegated to agencies in appropriate cases but that

should maintain control and oversight to protect against prohibited personnel practices

and the use ofunsound management practices by the agencies.

Thereare only three possible sources of a direction to move a position from the competitive service to the
excepted service or from one schedule ofthe excepted service to another. The direction may come from the

President, 5 U.S.C. 3302; from OPM, id.; see 5 CFR part 6.1(a); or from Congress, via an enactmentthat creates an
exceptionto thedefault rules established under 5 U.S.C.3301 and 3302. Ifan agencypurported to actat its own
initiative, that effortwould beunauthorizedand thus contrary to law.
130 See supra note 38.
131 . L.95-454, sec. 3.2.

132 at sec . 3.5



noted in section I.E.,the CSRA, as codified,imposed upon OPM both authority and

an obligation to,among other things, execut[e], administer[],and enforce[ the civil service

rules and regulations of the President and the Office and the laws governing the civil service.

The President,pursuant to his own authorities under the CSRA,as codified at 5 U.S.C. 3301 and

3302,has also delegated a variety of these authorities to OPM concerning execution,

administration,and enforcement of the competitive and excepted services . Among other things,

the President has authorized OPM to promulgate and enforce regulations necessary to carry out

the provisions of the Civil Service Act and the Veterans Preference Act,as reenacted intitle 5,

United States Code,the Civil Service Rules,and all other statutes and Executive orders imposing

responsibilities on the Office and to collect information and records regarding matters falling

within the civil service laws,rules,and regulations.135

hasconcluded that imposing additional safeguards when agencies move positions

from one service to another,or one excepted service schedule to another,will help OPM

determine whether appointments to the competitive service are notpracticable, 136 protect

against prohibited personnel practices , secure appropriate enforcement of the law governing the

civil service,and avoid unsound management practices with respect to the civil service . It is

important to the effective administration of the civil service that exceptions from the competitive

service norm be enforced within the terms ofthe specific authority creating them and that

employees who are said to have voluntarily accepted positions that affect their rights both

understand that the move is,in fact,voluntary and that they are aware ofthe potential

consequences of those moves.

Some background demonstrates why these proposed changes are important . Positions in

the FederalGovernment are, by default , placed in the competitive service. As noted by the D.C.

133 5 U.S.C.1103( a) (5) .
134 5 CFR 5.1, 6.1, 6.2.

135 5 CFR 5.4.

136 5 CFR 6.1.



Circuit,5 U.S.C. 3301 and 3302 make it clear ...that competitive service [is] the norm rather

than the exception . The President,however , is authorized by Congress to provide for

necessary exceptions of positions from the competitive service whenever warranted by

conditions of good administration . The President,in turn,has delegated to OPM the

authority to except positions from the competitive service ,which means either the President or

may except positions ,as situations warrant.¹39 It has been a long-standing practice under

these authorities for the President,and for OPM exercising its delegated authority ,to permit

positions that would otherwise be in the competitive service to be filled through excepted service

appointments where conditions of good administration warrant exceptions from competitive

examining procedures (e.g.,for people with disabilities and students ). Insome cases ,positions

have been placed in the excepted service because it is not practicable to examine in light ofthe

position itself. For example ,a perennial rider to OPM appropriations prohibits OPM and before

that , its predecessor CSC from examining for attorney positions . This appropriations bar

makes examinations not practicable , and attorney positions have been placed in Schedule A of

the excepted service since at least In all these cases ,OPM is subject to the standard that

any departure from the competitive norm must be warranted by conditions ofgood

administration.

Nat'lTreasuryEmployeesUnionv . Horner, 854F.2d490, 493 (D.C.Cir. 1988); accord, Deanv . Offof

PersonnelMgmt., 115 M.S.P.R.157, (2010) .
138 5 U.S.C. 3302 .

140

1395 CFR6.1( a) .
e.g., Treasury, PostalServiceand GeneralAppropriationAct, 1982, H.R.4121, 97thCong., 1st Sess. ( 1981) ;

Fiorentinov. UnitedStates, 607F.2d963, 965-66 (Ct. Cl. 1979) ( Ithas longbeenknown. . . thatthe Congresshas
beenalwaysopposedto CivilServiceCommission( CSC) testingandexaminingofattorneypositionsinthe

Executivebranchunderthe competitivesystem. Defendantcitesas the enactedexpressionofthis [opposition] the
annualprohibitionagainstappropriatedfundsofthe CSCbeingusedfor the Commission'sLegalExaminingUnit.
Anunbrokenseriesof suchclausesrunsfromthe ActofJune26, 1943, Pub. L.No.90, 57 Stat. 169, 173, totheAct

ofOctober10, 1978, Pub. L. No. , 92 Stat. 1001, 1007.ThePresidenthadset upa BoardofLegal

Examiners(LegalExaminingUnit), by E.O.9358, July 1, 1943.By E.O.9830, 12 Fed. Reg. 1259 ( 1947) , the
Presidentin s 6.1providedthat positionsinScheduleA andB shouldbe exceptedfromthe competitiveservice.
Section6.4 is ScheduleA.ItemIVtherein is attorneys. Whetherthe legislativeintentis obviousto outsiders, it

certainlyhasbeento the Executivebranch, whichhasnever, since May 1, 1947, putattorneypositionsanywherebut
intheexceptedservice. ) .
141Fiorentino, 607 F.2d at 965-66.



Traditionally,the President has exercised this authority through Executive order. OPM

has also authorized excepted service hiring to address urgent needs of agencies , such as the

need to bring on staff quickly to respond to the COVID - 19 pandemic.¹44 When OPM exercises

such authority ,it determines the characteristics of the position make it impracticable to use the

processes associated with conducting a competitive examination. For example, the

qualification requirements established for competitive service positions cannot be used because

the series has been newly created. In other instances ,OPM determines a full-blown open

competition is not conducive to filling certain positions because the applicant pool is very

narrow.

Sometimes,excepted service determinations are prescriptive,and agencies need only

execute the operational tasks necessary to implement the direction of the President or OPM (for

example,Schedule A attorneys,Schedule E administrative lawjudges ,or any number ofother

positions specifically identified for excepted service status,such as through Executive Orders

5560 and 6655).In other circumstances,either the President or OPM establishes standards and

conditions for agencies to apply indeciding which positions should be moved into the excepted

service (for example,Schedule D appointments for students and recent graduates and Schedule A

appointments related to the COVID-19 pandemic). Inthe latter category,the determination of

whether to place a position inthe excepted service has typically occurred prior to the position

being filled.Inother words,withthe notable exceptions of Schedule E, established by Executive

Order 13843,146 and ofthe prior Schedule F established by the now revoked Executive Order

13957,these are intended to be used as hiring authorities.It is notable that,inthe case ofthe

142 See, E.O. 13562, 75 FR 82583 (Dec. 30, 2010) (establishing Schedule D for the Pathwaysprogram);E.O.
13843, 83 FR 32755 (July 10,2018) (establishingSchedule E for administrative lawjudges).
1435 CFRpart213.
144 SeeOPMMemorandum, Coronavirus( COVID-19) ScheduleA HiringAuthority, (March20, 2020) .

145 Eveninthose cases, however, OPM has providedthat the principleofveteranpreference mustbe followed as
far as administrativelyfeasible. 5 CFR302.101( c) . Inpractice, this standardhas beenheldto be satisfiedbyusing

veterans preferenceas a plus factor, and thus a tie- breaker, incomparingcandidatesat similar levelsofknowledge,
skills, and abilities. See Pattersonv . Dep'tofInterior, 424 F.3d 1151( Fed. Cir. 2005) .
146 83 FR32755( July 10, 2018) .



creationofSchedule E, the President noted the exigency presentedby pendinglitigationas one

ofthe motivations, and expresslyprovidedthat incumbentswho were inthe competitiveservice

as ofthe dateofenactment,wouldremain in their current positions.147

When the President or OPM has chosen to establish standards for agencies to apply in

creating new positions or moving existing positions into the excepted service (rather than

specifically directing that certain positions be excepted service positions ),they have also

routinely required agencies to follow certain procedures subject to OPM oversight . With respect

to the now-revoked Schedule F,Executive Order 13957 required agencies to petition OPM to

move positions into Schedule F,and provided for the petition to include a written explanation

documenting the basis for the agency head's determination that such position should be placed in

Schedule F. Section 6 of that Executive order directed agencies to establish rules to prohibit

the same personnel practices prohibited by section 2302(b)of title 5,United States Code,with

respect to any employee or applicant for employment in Schedule F of the excepted service.

The rules for the Pathways programs,150 established by President Barack Obama in

Executive Order 13562 ,are more prescriptive . For example ,under 5 CFR part 362, agencies

seeking to use the Pathways programs to hire students and recent graduates into excepted service

positions must adhere to various policies and procedures . Among other things ,agencies must

enter into amemorandum of understanding with OPM that addresses several obligations and

procedures that are conditions of the agency's authority to use the programs . There are rules

governing how agencies must use the Pathways programs as part of a larger workforce planning

effort,the procedures that are conditions ofthe agency's use of the programs ,how Pathways

positions are to be announced,and various other rules applying to eligibility for the program.¹

147 83 FR 32755-56 .

148 85 FR 67633 .

149 85 FR 67634

150 has proposed revisions to the rules governing the Pathways programs . 88 FR 55586 (Aug. 16, 2023 .
151 See 5 362.105 .

151



has the authority to cap Pathways hiring¹52 and can even shut down an agency's ability to

use Pathways altogether .153

Based on this history and experience,OPM is proposing to establish appropriate

safeguards i.e.,a floor ofprocedures that would apply whenever an agency is executing

discretion to move any position or positions from the competitive service to the excepted service,

or from one excepted service schedule to another, under authority executed by the Presidentor

.Ineach instance,the agency would have to adhere to the following procedures:

1.Identify the types,numbers, and locations of positions that the agency proposes to

move into or within the excepted service;

2. Document the basis for its determination that movement of the position or positions is

consistent withthe standards set forth by the President , Congress , OPM, or their

designees, as applicable;

3.Obtaincertificationfrom the agency's Chief HumanCapitalOfficer ( CHCO that

the documentation is sufficient and movement of the position or positions is both

consistent with the standards set forth by the President, Congress , OPM ,or their

designees , as applicable , and advances sound merit system principles ;

4. Submit the CHCO certification and supporting documentation to OPM (to include the

types, numbers, and locations ofpositions) inadvance ofusingthe excepted service

authority;

152 See 5 CFR 362.108 .

153 See 5 CFR362.104( b ) .

154 The ChiefHumanCapitalOfficersActof2002, enactedas partofthe HomelandSecurityActof2002,

establishedtheroleofthe CHCOinthe FederalGovernment. advise and assist incarryingout agencies
responsibilitiesfor selecting, developing, training, and managinga high- quality, productiveworkforceinaccordance

withmeritsystemprinciples. See 5 U.S.C. 1401-02. They are also responsiblefor “ implement[ ing] the rulesand
regulationsofthe President, the OfficeofPersonnelManagement( OPM) , and the lawsgoverningthe civilservice

withinan agency. 5 CFR250.202. OPM has delegatedvariousresponsibilitiesdirectlyto CHCOs. See e.g., OPM,
PersonnelManagementin Agencies 81FR89357(Dec.12, 2016) (taskingCHCOswithdevelopinga Human

CapitalOperatingPlan) ; OPM, HumanResourcesManagementinAgencies, 73 FR23012(Apr.28, 2008)

( implementingregulationsfor agenciesandCHCOsregardingthe strategic managementof the Federalworkforce) ;
5 337.201( givingCHCOsthe abilityto requestdirect-hire authoritywhen OPM determinesthere is a hiring

need).



302:

5. Usethe excepted service authority only after obtainingwrittenapproval from the OPM

Directorto do so; and

6.Initiateanyhiring actions under the exceptedservice authority only after OPM

publishesany suchauthorizationsinthe FederalRegister, to include the types, numbers,

and locationsofthe positions moved to the exceptedservice.

Specifically, OPM proposesthe followingregulatorychanges to 5 CFR parts 212 and

Part302 Employmentinthe ExceptedService, SubpartF

isproposinga new subpart F titled, Moving Positions into and Within the

Excepted Service. Inthe event ofadirection by the President,Congress,OPM,or their

designees, to move a position from the competitive service to the excepted service, or from one

excepted service schedule to the same or similar position in another, this new subpartwould

describe the processes and procedures an agency must follow to carry out such a move.

Section 302.601 Scope.

Proposed5 CFR 302.601 Scopewould describe the scope ofthe positions that wouldbe

subject to the new procedures in subpart F.

Section 302.602( a ) Basic Requirements.

Proposed 5 CFR 302.602 (a) Basic Requirements would require an agency to take certain

steps after a direction from the President , Congress ,OPM or their designees (hereafter the

directive ) to move a position from the competitive service to the excepted service ,or from one

excepted service schedule to the same or similar position in another.

Proposed 302.602 (a)(1) states that, ifthe directive explicitly delineates the specific

positions that are covered, the agency need only list the positions moved inaccordance with that

list,and their location within the organization .

Proposed 302.602(a)(2) states that, ifthe directiverequiresthe agency to selectthe

positions to bemovedpursuantto criteriaarticulatedin the directive, then the agency must, upon



request, provide a listof the positions to be moved inaccordancewith those criteria,

those positions location inthe organization, and an explanationofhow these criteriaare

relevant.

Proposed 302.602(a)(3) states that, ifthe directive confers discretion on the agency to

establishobjective criteria for identifyingthe positions to be covered, or whichspecific slots ofa

particulartype ofposition the agency intends to move, then the agency, in addition to supplying

a listand the locations inthe organization, mustsupply the objective criteria to be usedand an

explanationofhow they were developed.

Proposed 302.602(b) describes the steps agency managementmust take, independentof

the impactedemployees,with respectto such moves.

Proposed 302.602 (b)(1) requires an agency to identify the types, numbers , and

locations of positions that the agency proposes to move into the excepted service.

Proposed 302.602(b)(2) requires the agency to document the basis for its determination

that movement of the position or positions is consistent with the standards set forth by the

President,Congress,OPM,or their designees as applicable.

Proposed 302.602 (b)(3) requires the agency to obtain certification from the agency's

CHCO that the documentation is sufficient and movement of the position or positions is both

consistent with the standards set forth by the President,Congress ,OPM ,or their designees as

applicable ,and with merit system principles .

Proposed 302.602(b)(4) requires the agency to submit the CHCO certification and

supporting documentation to OPM (to include the types, numbers, and locations of positions) in

advance of using the excepted service authority .

Proposed 302.602(b ) ( 5) specifiesthat OPM shallthenreviewthe certification

and supportingdocumentation, and the agency shall be able to use the exceptedservice authority

only after obtainingwrittenapproval fromthe OPM Directorto do so.



Proposed 302.602 (b)(6) specifies that OPM shall publish any such authorizations in the

Federal Register,to include the types , numbers , and locations of the positions moved to the

excepted service and that the agency is not permitted to initiate any hiring actions under the

excepted service authority until such publication occurs .

2. NoticeRightsfor EncumberedPositions

is proposing that additional rules would apply when one or more of the positions

the agency wishes to move from the competitive service to the excepted service,or from one

excepted service schedule to another , is encumbered by an employee . In that case,no less than

30 days prior to moving the position,the agency must provide written notification to the

employee of the intent to move the position.The notice must provide the employee with the

following information: (1) the authority for moving the position; (2) the rationale for movingthe

position; (3) the proposed timing ofmoving the position;and (4) a representation that the

employee maintains their civil service status and any accrued protections notwithstanding the

movement of the position.

Proposed 302.602 (c) describes the interactions and communication an agency must

have with an employee whose position is being moved from the competitive service and placed

inthe excepted service , other than in Schedules D or E,or with an excepted service employee

whose position is moved to another excepted service schedule ,other than Schedules D or E.155

155 is omittingSchedules D and E fromthis proposedregulatorychangebecausethese schedules, for the
PathwaysprogramsparticipantsandAdministrativeLawJudges (ALJs) , see 5 CFR 6.2, respectively, havespecific

anduniquerequirementsregardingeligibilityand entranceinto thesepositions. Inparticular, the Pathways
programs, whichwere createdby the President, not OPM, already havehighlyreticulatedschemesfor conversionof

the appointee from the exceptedserviceto the competitiveservicefollowingthe successfulconclusionofthe initial
excepted serviceappointment. It is unlikelythatthe initialtime-limitedappointmentsto the exceptedservicewould

be appropriatevehicles for conversionto a different excepted serviceposition, and, inanyevent, the incumbent
wouldlikelynotyet haveaccruedadverseactionrights inthe excepted servicepositionsthey encumbered. Evenif

suchrightshadaccrued, these appointeeswould enjoy suchrightsonly for the balanceofthe original time-limited
appointment. ALJappointmentswerechangedin light ofALJs significantresponsibilitiesin takingtestimony

conductingtrials, enforcingcompliancewith theirorders, and insome cases issuing the finalword [for] the
agenciestheyserve. See E.O. 13843.Thosespecificduties, carried out with significantdiscretion, combinedwith

a desireto eliminate any constitutionalconcerns regardingthe methodof ALJappointments, were the reasonsthat
wereplacedin the exceptedserviceby the Presidentas a matterof sound policy, whichallowedagenciesto

" assesscriticalqualitiesinALJs candidates to meetthe particularneedsofthe agency suchas subjectmatter

expertiserelevantto the agency'swork. Id. Inaddition, specialchapter75 proceduresapply to incumbentALJs, and
theycanbe removedfromALJpositionsonlyby the employingagencyat the conclusionofa specifiedproceeding
at MSPB



Proposed 302.602(c)(1) requires that, 30 days prior to the effective date an agency

intends to move a position, the agency must provide written notification to the employee ofthe

intent to move the position.

Proposed 302.602( c) ( 2 ) requires that the written notification required by

302.602(c)(1) informthe employee that the employee maintainstheir civil service status and

any accruedprotectionsnotwithstandingthe movementofthe position.

course,employees who are in the competitive service and who the agency is not

planning to move may wish to apply for a new position in the excepted service and potentially

relinquish accrued rights (such as a voluntary move from a competitive service position to a

position as a Schedule C political appointee ).Inthat situation,agencies must continue to comply

with longstanding rules codified at 5 CFR 302.102(b)—providing for employees to be given

notice that they are leaving the competitive service and requiring that employees provide

acknowledgment that they understand that they are voluntarily leavingthe competitive service to

accept an appointment in the excepted service.156

3. Appeal Rights for Encumbered Positions

proposes further amending 5 CFR part 302 to establish that a competitive service

employee whose position is moved into the excepted service , or an excepted service employee

whose position is moved into a different schedule of the excepted service,may directly appeal to

ifthe entity perpetuating the move purports ,contrary to these regulations , to strip the

employee of the status and civil service protections they had already accrued . This rulemaking

would not apply to situations where the employee applies for , and is selected for the new

position , knowing that acceptance of the position voluntarily relinquishes such rights .

156Under5 CFR302.102(b) , when an employeeservingundera temporaryappointmentinthe competitiveserviceis
selectedforan exceptedappointment, the agencymust:

1.Informthe employee that , because the position is inthe excepted service, it may not be filled by a

competitive appointment, and that acceptance ofthe proposed appointment will take him/her out ofthe

competitive service while he/she occupies the position; and

2.Obtainfromthe employeea writtenstatementthat he/sheunderstandshe/ she is leavingthe competitive

servicevoluntarilyto acceptanappointmentinthe exceptedservice.



As explained previously in section I.E.,under 5 U.S.C. 1103(a)(5), OPM has broad

authority to execute,administer, and enforce civil service rules and regulations. Pursuant to its

statutory authority,including under 5 U.S.C. 7701,7511(c),and the President's delegation of

authority,OPM is authorized to create a right ofappeal to MSPB by regulation. MSPB,inturn,

has the responsibility to hear,adjudicate,or provide for the hearing or adjudication,ofall

matters within the jurisdiction ofthe Boardunder law, rule or regulation, and an employee

may appealto the Board from any action which is appealable to the Boardunderany law,rule,

or regulation. Boththe FederalCircuit and MSPB have consistently affirmed the principle

that MSPB's enabling statute gives itappellate jurisdiction over actions that are made appealable

to the Board by OPM regulation and that where an appeal is solely by regulation,the regulation

circumscribes the scope of the appeal.158

,pursuantto its authority, has longconferred MSPB appealrightsvia regulations

undertitle 5,Code ofFederalRegulations. For instance:

1. Section 300.104 A job candidate who believes that an employment practice which

was applied to the candidate by OPM violates a basic requirement in § 300.103 is entitled

to appeal to MSPB under the provisions of the Board's regulations .

2. Section 302.501 An individual who is covered by 5 U.S.C. 8101(1) and is entitledto

priority consideration under 5 CFR part 302 may appeal a violation of the individual's

restorationrights to MSPB under the provisionsof the Board's regulations by presenting

factual informationthat the individual was denied restorationrights because of the

employmentofanother person.

157 5 U.S.C.1204( a) ( 1) , 7701( a) .
158 See Roberto v. Dep't ofthe Navy, 440 F.3d 1341, 1350 (Fed. Cir . 2006) ; Folio v . Dep't ofHomeland Sec ., 402

F.3d 1350, 1355 (Fed. Cir . 2005) ; Dowd v. United States , 713 F.2d 720, 722-23 (Fed . Cir . 1983) ; Gaxiola v.

ofthe Air Force, 6 M.S.P.R. 515 , 519 ( 1981) .



3. Section 315.806 An employee may appeal to MSPB inwritingan agency's decision

to terminate the employee during their probationary period,ifthe employee alleges the

termination was based on partisan political reasons,marital status,or improper procedure.

4.Section 315.908 An employee who alleges that an agency action demoting an

employee for not satisfactorily completing their supervisory probationary period may

appeal to MSPB ifthe employee alleges the agency action was based on partisan political

affiliation or marital status.

5. Section 351.901 An employee who has been furloughed for more than 30 days,

separated, or demoted by a reduction in force action may appeal to MSPB.

6. Section 352.209 When an agency denies reemployment to a person claiming

reemployment rights under subpart B ofpart 352 ,the agency shall inform the personof

that denial by a written notice.Inthe same notice, the agency shall inform the person of

the right to appeal to MSPB under the provisions of the Board's regulations.

7. Section 352.313 An employee may submit an appeal to MSPB alleging the agency

has failed to comply withcertainreemploymentrights.

8. Section 352.508 An employee may submitanappeal to MSPB allegingthe agency

has failedto complywith certainreinstatement rights.

9. Section 352.707 Ifan agency denies reemployment to a person claiming

reemployment rights under subpart I of part 352, the agency shall inform the individual

ofthat denial and of the reasons therefor by a written notice.Inthe same notice, the

agency shall inform the employee of the right to appeal to MSPB under the provisions of

the Board's regulations .

10.Section 352.807 Anemployee may appeal to MSPB, under the provisionsofthe

Board'sregulations, an agency's decision on the employee's request for reemployment

whichthe employeebelievesis inviolationofsubpart Hofpart 352.



11. Section 352.909 An applicant or an employee may submit an appeal to MSPB

alleging the agency has not complied with certain reemployment rights under subpart I of

part 352.

12. Section 731.501 When OPM or an agency acting under delegated authority under

part 731takes a suitability action against a person,that person may appeal the action to

MSPB.Uponappeal, the Board may review the suitability determination itself,but may

not review the suitability action specified as a result of that determination.159

Section 302.603 Appeals."

Inthese proposed regulations , OPM is prescribing an MSPB appeal right for an employee

whose position in the competitive service is moved to the excepted service ,or whose position in

the excepted service is moved into a different schedule ofthe excepted service,and when any

such move,contrary to these regulations ,purportedly strips the employee ofthe status and civil

service protections they had already accrued . This proposed provision would not apply when the

employee voluntarily relinquishes such rights by applying for and accepting a new position with

different rights.Such an appeal right would,however ,cover the allegation that an agency

coerced the employee to voluntarily move to a new position that would require the employee to

relinquish their competitive status or civil service protections . The employee may file an appeal

with MSPB to have their competitive status and civil service protections reinstated,as

applicable .OPM notes that an employee may choose to assert in any appeal to MSPB that the

agency committed procedural error , ifapplicable ,by failing to act in accordance with the

procedural requirements of § 302.602 while effecting any placement from the competitive

service into the excepted service or from the excepted service to a different schedule ofthe

excepted service . Incases where an employee asserts procedural error by the agency ,MSPB

typically will determine whether the procedural error was harmful as a pre-requisite for any

159 See part 731, subpart E.



reversalofthe agency's action. MSPB will find that an agency error is harmful only whenthe

recordshowsthat itwas likely to have caused the agency to reach a different conclusion.¹

Part212 Competitive Service and Competitive Status, Subpart D

Section 212.401Effect ofcompetitive status onposition.

isalsoproposingto revisetheregulationsin 5 CFRpart212, subpartD ,

212.401(b)regarding the effect ofan employee's competitive status on the employee's

position. As described throughout this proposed rule, OPM's longstanding view is that Federal

employees maintain the civil service status and protections that they have accrued.Indeed,since

1968,OPM has provided by rule that an employee with competitive service status (i.e.,inthe

competitive service),at the time the employee's position is first listed (i.e., moved) under

Schedule A , B,or C of the excepted service,remains in the competitive service as longas the

employee continues to occupy the position.161OPM is proposing to update 5 CFR 212.401(b)

consistentwiththis proposed rule,to establish that a competitive service employee whose

position is first listedunder any future excepted service schedule remains in the competitive

service as longas the employee continues to occupy the position. OPM is proposing this update

to account for the possibility ofnew excepted service schedules which may be established after

promulgationof this rule or other efforts to move positions from the competitive service or

within the excepted service.

III. Regulatory Analysis

A. StatementofNeed

160

160See5 CFR 1201.3 (Appellate Jurisdiction) ; 1201.4(r ) (Definitions, MSPBPracticesand Procedures), 1205
(Powersandfunctionsof the MeritSystemsProtectionBoard); Ramey v . U.S. PostalService, 70 M.S.P.R.463, 467

( 1996) ( An[MSPB] administrativejudge's adjudicationof anactionnotonly embraces the provisionsoflaw
givingthe Boardjurisdiction over the action, but includesreviewofany other relevantprovisionof law, regulation
ornegotiatedprocedures as circumstances warrant. ) ; Adakaiv . Dep'tofInterior, 20 M.S.P.R.196, 201 ( 1984)

Thereisno question that anagency is obligatedto conformto proceduresand regulations it adopts, and the Board
isrequiredto enforce such procedures. ) .

16133 FR 12402, 12408(Sept.4 , 1968) .



On December 12,2022 ,OPM received a petition from the National Treasury Employees

Union(NTEU),which represents Federal workers in 34 agencies and departments , to amend

regulations in a manner that would ensure compliance with civil service protections and

merit system principles for competitive service positions moved to the excepted service.

NTEU contends in its petition that Congress has established protections for employees under

chapter 75 in the competitive service and these protections create a constitutionally protected

property interest in continued Federal employment . NTEU argues that no President can take

away these rights,once accrued,without due process.

May 23,2023 ,the Federal Workers Alliance,a coalition of 13 labor unions

representing over 550,000 Federal and postal workers ,wrote OPM in support of the rulemaking

changes proposed by NTEU. On May 26,2023 ,the American Federation of Government

Employees,AFL-CIO, the largest union of Federal employees representing more than 750,000

Federal and District of Columbia workers ,did the same.

Asdiscussed throughout this proposed rule,by operation of law,certain tenured Federal

employees accrue a property interest in their continued employment and are entitled to adverse

action rights under chapter 75 before they may be removed from career positions . Agencies are

statutorily obligated to extend the specific protections codified at chapter 75 to eligible

employees as defined in 5 U.S.C. 7511. OPM does not interpret chapter 75 as allowingthe

President,OPM,or an agency to waive these statutory requirements and OPM notes that it

interprets section 7511 to preclude noncareer,political appointees under Schedule C and other

statutorily specified categories ofemployees from accruing these procedural rights.These rules

are proposed to clarify and reinforce that point.

162See NTEU, OurAgencies, https://www.nteu.org/who-we-are/our-agencies.

163 See NTEU, Petition for Regulations to Ensure Compliance with Civil Service Protections and Merit System

Principles for Excepted Service Positions, (Dec. 12.2022) ,

https://www.nteu.org/~/media/Files/nteu/docs/public/opm/nteu-petition.pdf?la=en .



hasthe delegated authority to exempt employeesfromthe competitive service only

when necessary and warranted by conditions ofgood administration. The rationale for

creatingpositions inthe excepted service is driven largelyby specific hiring needs and a

determinationthat appointment through the competitive service is not practicable, 165i.e.,not

by considerations of strippingcareer employees ofcivilservice rights.

As stated above,President Trump,inthe now-revoked Executive Order 13957,
introduced a new conception of the scope ofthe phrase confidential, policy-determining, policy

making,or policy-advocating character, and sought to employ that conception to expand the

categoryofemployees excluded from adverse action procedural rights under section 7511.166

This language was derived from the description of Schedule C ofthe excepted service,and using

that language inthe way Executive Order 13957 did departed from the long-standing

understanding that this exception applied only to noncareer,political appointees under Schedule

C.OPM has therefore determined that a regulation interpreting this provision is warranted.
The CSRA and merit system principles have informed OPM's regulations regarding the

competitive and excepted service,and employee movement between them. One of those

principles is that the creation of new positions in and movement of existing positions into the

excepted service is meant to be an exception to the normal procedure for filling positions through

the procedures prescribed for the competitive service and maintaining the positions inthat

service thereafter .Accordingly ,OPM has maintained for decades several safeguards and

transparency measures associated with any such movements .These safeguards and measures

may include agency reporting to OPM,167 such as in situations where positions are placed

164 5 U.S.C.3302; 5 CFR 6.1.

165 See 5 CFR 6.1.
166 85 FR 67361-62 .

167 See 5 CFR 5.1( The Director, Office ofPersonnelManagement, shall promulgate and enforce regulations
necessaryto carry out the provisionsof the Civil Service Act andthe Veterans' PreferenceAct, as reenacted intitle

UnitedStates Code, the Civil Service Rules, and all other statutes and Executive orders imposingresponsibilities
ontheOffice. ) ; id. 5.4 ( When requiredby the Office, the Merit Systems ProtectionBoard, or the Special Counsel

ofthe MeritSystems ProtectionBoard, or by authorized representativesof these bodies, agencies shall make
available to them, or to their authorized representatives, employees to testify in regardtomatters inquiredofunder



169

temporarily in the excepted service for the purpose of a trial period leading to a permanent

appointment in the competitive service 168 OPM authorization of the creation of certain new
positions in- or moving of certain existing positions into the excepted service; publication

inthe FederalRegister and an acknowledgment of the consent of affected employees when

an existing employee obtains a different position in another service or schedule.¹71 The now
revoked directions to agencies contained in Executive Order 13957, for implementing the now
defunct Schedule F, created ambiguity as to the continued vitality ofthese longstanding

principles with respect to employees who had accrued adverse action appeal rights. We seek to

confirm these principles through the proposed modifications to the regulations.
Finally,these proposed revisions would also further the objectives of Executive Order

14003. Inthe findings underpinning that Executive order ,President Biden observed that the

foundations ofthe civil service and its merit system principles were essential to the Pendleton

Civil Service Reform Act of 1883's repudiation of the spoils system. The President further

noted that revoking Schedule F was necessary to enhance the efficiency of the civil service and

173Theto promote good administration and systematic application of merit system principles .

changes proposed here would support the civil service and merit system principles for career

Federal employees by clarifying and reinforcing the rights that accrue to tenured employees .

B. Regulatory Alternatives

Analternativetothis rulemaking is to not issue a regulation. OPM has determinedthis is

not a viable option. The risks ofnot issuing this proposedrulemakingare many and include both

fiscalas wellas non-fiscal consequences. As notedinthe preamble,this rulemaking is needed to

the civilservicelaws, rules, and regulations, and recordspertinent to these matters ) ; id. 10.2(OPMauthorityto set

up accountabilitysystems); id. 10.3( OPM authorityto reviewagencypersonnelmanagementprogramsand

practices) .
168See, e.g. 5 CFRpart362.
169 5 CFR 6.1.

170 .

1715 CFR302.102(b ) .
172 E.O 14003, sec. 2 .
173 .



preserve the integrity of the Federal career workforce as an independent entity free of political

influence or personal loyalties to political leaders, consistent with merit system principles.

Preserving the integrity of the Federal career workforce ensures career employees keep the status

and rights they have attained and to which they are therefore entitled by law . This in turn

preserves ifnotpromotes employee morale,minimizes workforce disruptions by preventing

potential losses of seasoned or experienced personnel,and contributes to a positive impact on

agencies ability to meet mission requirements . Finally ,these changes will promote compliance

with statutory enactments .

This rulemaking is expected to create an incentive for agency recruitment efforts,
enhancing agencies ability to fulfill important merit system principles that recruitment should

be from qualified individuals from appropriate sources in an endeavor to achieve a workforce

from all segments of society and that selection and advancement should be determined solely

on the basis ofrelative ability,knowledge, and skills , after fair and open competition which

assures that all receive equal opportunity , and also promotes compliance with the

congressional policy to confer a preference on eligible veterans or family members with entitled

to derived preference. In a more pragmatic sense,diminishing or eliminating civil service

protections from entire categories of career employees would destabilize the civil service

potentially repeatedly,each time there is a change inadministration and eliminate a

competitive advantage Federal agencies have long enjoyed when competing with other sectors

for needed talent : stable,fair , merit-based employment.
Failure to protect adverse action rights and other civil service protections risks a loss of

experienced staff, leading to a disruption, ifnot interruption,of agency mission operations . This

is an especially important consideration giventhe many challenges facing our nation and

requiring a response by the Executive branch. These challenges include threats to our nation's

economy (writ large as well as those impacting small businesses and emerging markets and

174 See5 U.S.C.2301(b )( ) .



technologies), public health, climate (boththe private propertyand businesses impactedby

droughts, floods,wildfires, etc.), data security, and emerging foreignpowers on the international

geo-politicallandscape, amongothers.

The option ofnot regulating in this area carries with it fiscal costs as well . These costs

include that of recruiting and replacing staffwho separate before or after their positions are

moved to the excepted service ina manner that purportedly strips them of their civil service

protections,as well as the loss of or delay in services,benefits,and entitlements owed to many of

our nation's citizens.Many of the citizens receiving these entitlements depend on them to meet

their basic living expenses.

Regarding 5 CFR part 752,OPM's proposed changes to the implementing regulations for

adverse actions are consistent with statute and cannot be further simplified .OPM proposes to

conform part 752 with Federal Circuit precedent¹75 and statutory language.176 In addition,OPM

proposes to make plain that an employee who is moved from the competitive service to a

position in the excepted service,or from one excepted service schedule to the same or similar

position in another excepted service schedule ,retains the status and civil service protections the

employee had already accrued.

One regulatory alternative to conforming part 752 is to forgo changes to the regulation

and allow Federal agencies to continue relying upon 5 U.S.C. 7511 for a more complete

understanding of eligibility for procedural and appeal rights .However , as MSPB observed in

urging OPM to update 5 CFR 752.401:

Retaining out-of-date information in a Government regulation can confuse agencies ,

managers , and employees and produce unintended outcomes . Human resources

specialists or managers who are not experts in employee discipline may inadvertently rely
on these particular regulations . Agencies may fail to use proper procedures and fail to

notify employees of appeal rights. Terminations may be reversed.177

175 See Van Wersch, 197F.3dat 1151-52; McCormick, 307 F.3d at 1341-43.

176 See 5 U.S.C.7501.

177 U.S. Merit Systems Protection Board, supra note Error! Bookmark not defined..



Giventhat agency practitioners are more likely to turn first to regulationsrather than

statute or case law for guidance on performance-based and adverse actions, current

regulations needupdating.

preferred option is to amend the coverage -related provisions in part 752 to close

the unnecessary gap between current regulations and relevant precedent by adding clarity and

specific guidance to implement the statute . Having regulations that are congruent to statute may

mitigate cases inwhich an agency is unclear on whether to provide procedural rights to an

employee.Inturn,this promotes efficiency inremoving or disciplining employees and addresses

complaints that the Federal removal process is too cumbersome .Through this rulemaking,OPM

is providing essential statutory requirements that have not been previously reflected in

regulations.

is proposing these regulations in the least burdensome way possible.

Fundamentally ,the amendments to part 752 do not impose any requirements on agencies that are

not already inplace through statute or case law.This includes the provisions that an employee

retains accrued rights when the employee is moved from the competitive service to the excepted

service or placed ina new schedule within the excepted service.

With respect to 5 CFR part 210 , OPM considered not defining confidential ,policy

determining ,policy -making, policy -advocating and "confidential or policy -determining

positions but,as stated supra ,believes that doing so adds important clarity .To alleviate any

ambiguity as to the scope of the exception in 5 U.S.C. 7511, including any confusion that may

have been introduced by the promulgation of the now-revoked Executive Order 13957 ,this rule

proposes to more explicitly define the employees and positions that are excluded from civil

service protections to align with congressional intent as expressed in H.R. Rep. 101-328.
Accordingly ,OPM proposes to add a definition for Confidential , policy-determining,policy

making,or policy - advocating and confidential or policy-determining to clarify that it means a
noncareer ,political appointment that is identified by its close working relationship with the



President,head ofan agency,or other key appointed officials who are directly responsible for

furthering the goals and policies of the President and the Administration,and that carries no

expectation of continued employment beyond the presidential administration during which the

appointment occurred.This definition is consistent with legislative history and codifies

longstanding practice.

Finally,OPM's proposed addition of 5 CFR 302.602 to establish minimum requirements

for moving employees and positions into and within the excepted service necessitates the

creation of a new guardrail to reinforce merit system principles . Therefore ,OPM proposes to

confer in 302.603 a narrow MSPB appeal right to an employee whose position is placed into

the excepted service or an excepted service employee whose position is placed into a different

schedule ofthe excepted service and when any such move,inviolation of these regulations ,

purportedly strips the employee ofthe status and civil service protections they had already

accrued.

weighedthe alternative ofnot conferring a right ofappeal to MSPB.As stated in 5

CFR 1201.3,MSPB's appellate jurisdiction is limited to those matters over which ithas been

givenjurisdiction by law, rule,or regulation. Currently,for personnel actions for which there is

no MSPB appellate coverage , an aggrieved Federal employee may have multiple other options

for contestingapersonnel decision,including filing an EqualEmployment Opportunity (EEO)

complaint,OSC complaint,administrative grievance, or ifapplicable, a negotiated grievance

procedure.However,with regard to an allegation that a move purportedly strips the employee of

the status and civil service protections the employee has already accrued, or that an agency

coerced the employee to voluntarily move to a new position that would require the employee to

relinquish their competitive status or civil service protections,OPM concluded that the current

scheme ofavenues for redress is less preferable to safeguard against actions brought against

employees for reasons stated above.Such actions would have an adverse impact on employee



morale across Federal agencies and a corrosive effect on the American public's confidence in

equitable administrative processes of Federal civilian service.

also considered not conferring a right of appeal directly to MSPB . The omission of

302.603 would leave open the possibility that an agency could move an employee in a manner

that is unlawful ,arbitrary , or capricious without any accountability .Alternatively ,OPM could

have broadened 302.603 to cover an appeal based on the underlying reasons for the movement .

However,ifan agency follows the robust procedures in § 302.602 for movement , MSPB's

review ofan appeal brought under 302.603 should be limited to paragraphs (b) and (c)as an

agency should be given deference in determining the appropriate placement of its workforce .

Currently ,ifan employee alleges that an agency has taken a prohibited personnel

practice ,the employee can file a complaint with OSC,or ifthe employee is contesting an

otherwise appealable action,the employee can file an MSPB appeal of the appealable personnel

action and claim as an affirmative defense that the agency committed a prohibited personnel

practice .OPM's preferred option the addition of 302.603 as proposed reinforces that

affected employees are deserving of fair and equitable treatment in all aspects oftheir

employment as it relates to movement to and within the excepted service.

C. Impact

is proposing these revisions to clarify and reinforce existing protections that exist

for many Federal employees and to add procedures that agencies must follow to further advance

merit system principles .Congress enacted procedural rules to provide an adequate opportunity to

hear from the tenured employee and appropriately explore the underlying facts and law before

adverse actions are taken and thus help ensure that such actions are taken for proper cause.

The procedural protections enacted by Congress are for all tenured employees ,not only for the

few employees who will inevitably present problems in a workforce ofmore than two million

individuals . And procedural protections exist for the whistleblower ,the employee who belongs

178 U.S.Merit System ProtectionsBoard, supra note 13 at p . ii.
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to the wrong political party, the reservist whose periods ofmilitary service are inconvenient to

superiors , the scapegoat ,and the person who has been misjudged based on faulty information.

As explained above,where Congress has created a property interest in a position for

tenured employees,179 due process considerations protect employees from an unlawful

deprivationof that interest. The proceduralprotections enacted by Congress are a small price to

payto deliver to the American people a merit-based civil service rather than a system based on

political patronage.18

Therefore, to the extent these rules as finalized will reinforce procedural requirements

that exist already for most Federal employees , OPM believes that those portions of the rules will

not change any existing requirements for agencies covered by the rules and the impact on

agencies is expected to be negligible .

The procedural requirements for moving an employee from the competitive service to the

excepted service or within the excepted service are no more rigorous than the many other

regulations promulgated by OPM for the administration ofthe civil service ,especially those

reticulated regulations related to the excepted service under Schedules D and E (as described

above). The reporting requirements relating to excepted service positions align with those with

which OPM already must comply .

D.Costs

Iffinalized,the proposedrule would require agencies to update internal policies and

procedures to ensure compliance with proposed 210.102(b),212.401, 213.3301, 302.101,

302.603,451.302 and with the regulatory amendments to parts 432 and 752 as well as resolve

any appeals that may arise from contested moves covered by part 302. Regardingthe procedural

requirements formovingpositions, the rule would affect the operations ofmore than 80 Federal

agencies, ranging from cabinet-level departments to small independent agencies.OPM cannot

179See supra , Sec. I.B.; Loudermill, 470 U.S. at 541.

180 U.S.Merit System ProtectionsBoard, supra note 13 at pp. ii-iii.



estimatethese costs withgreat specificitybecausethey will vary dependingon the specific

numberofpositions an agency would seek to move.

The cost analysis to update policies and procedures and resolve appeals assumes an

average salary rate of Federal employees performing this work at the 2023 rate for a GS-14,step

5,from the Washington, DC, locality pay table ($150,016 annual locality rate and $71.88 hourly

locality rate).We assume the total dollar value of labor , which includes wages,benefits,and

overhead,is equal to 200 percent of the wage rate, resulting inan assumed labor cost of$143.76

perhour.

We estimatethat the cost to comply with updatingpolicies and procedures inthe first

year would require an average of40 hours ofwork by employees with an average hourly cost of

$143.76per hour.Uponpublication of the final rule, this would result infirst-year estimated

costs ofabout $5,750 per agency,and about $460,000 governmentwide.There are ongoing costs

associated with routinely reviewing and updating internalpolicies and procedures,but not

necessarily a measurable increase incosts for agencies.

Tocomply with the regulatory requirements in this proposed rule,affected agencies

would need to resolve any appeals that may arise pursuant to 302.603 . We estimate that,in the

first year following publication ofa final rule,this would require an average of 120 hours of

work by employees with an average hourly cost of$143.76 per hour.This would result in

estimated costs in that first year of implementation ofabout $ 17,250 per agency ,and about $1.38

million governmentwide . Insubsequent years ,we assume a decreased need for appeal resolution

as agencies further refine their processes under 302.603,resulting in less staff time.

Accordingly,in subsequent years, we estimate an average of80 hours ofwork by employees

with an average hourly cost of $143.76 per hour.This would result in estimated costs ofabout

$11,500 per agency annually,and about $920,000 governmentwide annually in the years after

the first year of implementation.



Insum, estimates the first-year cost to be approximately $23,000 per agency, and

about $1.84million governmentwide. For subsequent years, we estimate annual costs to be

$11,500 for agencies, and about $920,000 governmentwide.

Benefits

is proposing to clarify the Federal civil service protections that are critical to

balancing an effective, experienced ,and objective bureaucracy with Executive branch control.

These regulations benefit the American people not only by shoring up civil service protections,

but also ,by so doing,strengthening our republican form ofgovernment ,and thus promoting

good government . As stated in Executive Order 14003,it is this Administration's policy to

protect,empower , and rebuild the career Federal workforce. This rulemaking benefits the

career Federal workforce by reinforcing that it is deserving ofthe trust and confidence ofthe

American people.

stated in its Fiscal Year 2019 Human Capital Review Summary Report that

Agencies face different challenges depending on their mission andthe current state of their

organizations;but there is little debate that effectively managing human capital is at the forefront

of leadership's greatest priorities. Among the top trends that surfaced during review

were (1)identifying and closing skills gaps and (2) recruiting and retaining employees .For

example ,agencies raised concerns around attrition rates for scientific and technical positions as

well as an inability to hire fast enough to meet demands. The ongoing challenge withrecruitment

and retention for IT and cyber positions is due to the ever-changing landscape,competition with

the private sector and other Federal agencies , and difficulty retaining talent.

Thisproposedrule has several important benefits. First, it supports the retentionof

Federal career professionals who provide the continuity of institutional knowledge and subject

181 U.S. Office of Personnel Management, Fiscal Year 2019 Human Capital Reviews Report, p . 1 (Mar. 2020) ,

https://www.chcoc.gov/sites/default/files/2019%20Human%20Capital%20Review%20Summary%20Report.pdf .



matter expertise necessary for the critical functioning of the Federal Government.182 A vast

bodyofresearch shows public service motivation as a central factor inpublic employment

and that civil servants invest effort and develop expertise precisely because a stable public job

provides an environment where they can pursue their motivation to make a difference. The

rights and protections afforded to career Federal employees offer a more stable alternative to

comparable private and non-government sector positions. These professionals play an integral

role in transferring knowledge,not just as part of their official duties ,but also by training and

mentoring newer and less experienced Federal employees, interns, contractors , etc.

A related benefit of this rulemaking is that it will mitigate costs associated with

recruitment ofpersonnel needed to replace staff who leave or are subsequently removed

following placement in the excepted service . Instability and politization makes public service

less attractive,leading to higher turnover ofexperienced civil servants and giving public officials

less reasonto develop expertise. 185 OPM cannot estimate the exact value ofthis benefit to

taxpayers because itwould depend on the specific number ofpositions moved by an agency.

Nevertheless,the proposed rule will protect agencies abilities to meet mission requirements by

mitigating disruptions caused byupheavals within an agency's workforce,the result ofwhich

could have a negative impact on an agency's ability to meet mission requirements and use its

resources (including taxpayer-funded resources) ina timely and efficient manner.

There is little evidence to support the notion that a more politicized civil service ,or that

allowing for the firing of career civil servants without appropriate process that permits such

employees to probe the agency's reasons and provide a response,will increase governmental

performance.186 This proposed rule will reduce the risks associated with misapplying the CSRA ,

182 Donald P. Moynihan, Public Management for Populists : Trump's Schedule F Executive Order and the Future of

the Civil Service, Public Administration Review, p . 174, 177 (Jan.-Feb. 2022) .
183 .
184Id.

185 .

186 See id see also Donald P. Moynihan, Populism and the Deep State: the Attack on Public Service under

Trump Liberal-Democratic Backsliding and Public Administration , ( May 21, 2020) ,



depriving civil service protections to those who have rightfully earned them, and needlessly

politicizing our nation's nonpartisan career civil service.

Finally ,agency counsel and employee relations practitioners will benefit from the

clarifications in this proposed rule that address current inconsistencies between OPM regulations

and statute .After MSPB recommended that OPM update its regulations to reflect the Federal

Circuit's decisions in Van Wersch and McCormick ,187 OPM revised 5 CFR part 752,subpart D to

conform to the court's interpretation of 5 U.S.C. 7511 as it pertains to appealable suspensions ,

removals ,and furloughs .However,OPM elected at that time not to update subpart B of part 752

for suspensions of 14 days or less.In addition to closing regulatory gaps in part 752 by

conforming the regulations to case law and statute ,OPM proposes to clarify that an employee

moved to or within the excepted service retains accrued procedural and appeal rights . The

cumulative effect ofthese changes will be a comprehensive and robust regulatory framework on

which agency practitioners can rely for understanding and applying the protections available to

Federal employees .

IV. Requestfor Comments

requests comments on the implementation and impacts of this proposed rule in

general.Such information will be useful for better understanding the effect of these proposed

revisions on civil service protections, merit system principles, and the effective and efficient

business ofgovernment , in compliance with the law.The type of information in which OPM is

interested includes,but is not limited to, the following:

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3607309( Ifpoliticalappointeesoffer responsivenessto

electedofficialsthroughtheir loyalty, this responsivenesscomesat a cost. The best evidencewe have is that
appointeesgeneratepoorerorganizationalperformancerelativeto careerofficials. ) (citationomitted) ; DavidE.

Lewis, TestingPendleton'sPremise: DoPoliticalAppointees MakeWorse Bureaucrats? The JournalofPolitics,
Vol. 69, No.4 (Nov.2007) , https://www.jstor.org/stable/10.1111/j.1468-2508.2007.00608.xThis analysis

demonstratesthatappointees get systematicallylowerperformancegrades thancareerists. Previousbureau
experienceand longertenure inmanagementpositionsexplainwhy careerist-runprogramsget highergrades. . . .

Theseresultsadd weight to what civil servicereformerslike GeorgePendletonbelieved, namelythat a merit-based
civilservicesystemwould leadto lower turnoverinthe Federalworkforceandthe cultivationofuseful
administrativeexpertise. ) .

187 U.S. Merit Systems Protection Board, supra note Error! Bookmark not defined..



Throughout thepreamble, OPM provides examplesof civilserviceprotections since the

PendletonAct of 1883.OPM seeks comment on whether more examples would be helpfuland, if

so, the authority for those protections.

Whether the regulatory changes proposed under part 752 are sufficiently protective of

employees rights in their continued employment.

Whether the proposed definition for the terms confidential,policy-determining,policy

marking,or policy-advocating and confidential or policy-determining is appropriate or
whether it should be expanded or limitedwith the understanding that it should satisfy the aims of

the CSRA (including congressional intent),civil service protections,and merit system principles.
Whetherthe procedures for moving positions from the competitive service to the

excepted service or from one excepted service schedule to another are appropriate or whether

they should be expanded or limited with the understanding that they should satisfy the aims of

the CSRA (including congressional intent),civil service protections,and merit system principles .
Whether the proposed MSPB appeal rights under part 302 are needed and,ifso,whether

they areis sufficiently protective ofemployees rights.

Whetherthis rulemakingshould includeadditionalmechanismsfor enforcingthe

protections set forth in this proposal, and ifso,what those mechanismsshould be.

Comments on the initialcost and benefit analysis, including the identification of data and

studies that would inform OPM's analysis.

Commentsonwhether discreteprovisionsofthis proposalcouldbe severed fromthe

proposedrule inthe event a provisionwas held to be invalidor unenforceableby its terms.

V. ProceduralIssuesand RegulatoryReview

A. Severability

proposes that , if any ofthe provisions of this proposed rule as finalized is held to be

invalid or unenforceable by its terms , or as applied to any person or circumstance , it shall be

severable from its respective section(s) and shall not affect the remainder thereof or the



application of the provision to other persons not similarly situated or to other dissimilar

circumstances.For example,ifa court were to invalidate any portions ofthis proposed rule as

finalized imposing procedural requirements on agencies before moving positions fromthe

competitive service to the excepted service,the other portions of the rule including the portions

providing that employees in the competitive service maintain their protections even iftheir

positions are moved to the excepted service would independently remain workable and

valuable. Similarly,the portions ofthis proposed rule defining confidential,policy-determining,

policy-making,or policy-advocating position and confidential and policy-determining can

and would function independently of any of the other portions of this proposed rule.Inenforcing

civil service protections and merit system principles , OPM will comply with all applicable legal

requirements.

B. Regulatory Flexibility Act

The Director oftheOffice ofPersonnel Management certifies that this rulemaking will

not have a significant economic impact on a substantial number ofsmall entities because the rule

willapply only to Federal agencies and employees.

C. RegulatoryReview

OPM has examined the impact ofthis rulemaking as required by Executive Orders 12866

(Sept. 30, 1993), 13563 (Jan. 18,2011),and 14094 (Apr. 6,2023),which direct agencies to

assess all costs and benefits of available regulatory alternatives and, ifregulation is necessary,to

select regulatory approaches that maximize net benefits (including potential economic ,

environmental ,public, health, and safety effects,distributive impacts , and equity ). A regulatory

impact analysis must be prepared for major rules with effects of $200 million or more in any one

year.This rulemaking does not reach that threshold but has otherwise been designated as a

significant regulatory action under section 3(f) of Executive Order 12866,as supplemented by

Executive Orders 13563 and 14094.

D. ExecutiveOrder13132, Federalism



This regulation will not have substantial direct effects on the States,on the relationship

betweenthe National Government and the States,or on distribution ofpower and responsibilities

among the various levels ofgovernment.Therefore, in accordance with Executive Order 13132

(Aug. 10, 1999), it is determined that this proposed rule does not have sufficient federalism

implications to warrant preparation of a Federalism Assessment.

E. Executive Order 12988 , Civil Justice Reform

This regulationmeetstheapplicablestandardsset forthinsection3 ( a ) and (b ) (2 ) of

Executive Order 12988 ( Feb. 7 , 1996) .

F. Unfunded Mandates Reform Act of 1995

Thisrulemakingwillnot resultinthe expenditureby State, local, or tribalgovernments,

inthe aggregate, or by the privatesector, of morethan $100 millionannually. Thus, no written

assessmentofunfundedmandates is required.

G. PaperworkReductionAct of 1995( 44 U.S.C.chapter35)

This regulatoryactionwillnot imposeany reportingor recordkeepingrequirements under

the PaperworkReductionAct.

List ofSubjects

5 CFR Parts210 and 212

Government employees.

5 CFR Part213

Governmentemployees, Reportingand recordkeepingrequirements.

5 CFR Parts302 and 432

Governmentemployees.

5 CFR Part 451

Decorations , Government employees .

5 CFR Part752

Governmentemployees.



Office of Personnel Management .

KayyonneMarston,

FederalRegisterLiaison.

Accordingly, OPM is proposingto amend 5 CFR parts 210, 212, 213, 302, 432, 451, and

752 as follows :

PART210 BASICCONCEPTSANDDEFINITIONS( GENERAL)

1.The authoritycitationforpart210 continuesto readas follows:

Authority 5 U.S.C.1302, 3301, 3302; E.O.10577, 3 CFR, 1954–1958Comp. , p . 218.

Subpart A Applicabilityof Regulations; Definitions

2.Amend 210.102by:

a . Redesignatingparagraphs (b ) ( 3 ) through ( 18) as paragraphs ( b ) ( 5) through ( 20) ; and

b . Addingnew paragraphs ( b ) ( 3 ) and ( 4 ) .

Theadditionsread as follows:

210.102 Definitions

(b) ***

(3) Confidential policy-determining policy-making,or policy-advocating means ofa

character exclusively associated with a noncareer,political appointment that is identifiedby its

close working relationship with the President,headofan agency,or other key appointed officials

who areresponsible for furthering the goals and policies of the President and the Administration,

and that carries no expectation ofcontinued employment beyond the presidential administration

during which the appointment occurred.

(4) Confidential or policy determining means of a character exclusively associated with a

noncareer ,political appointment that is identified by its close working relationship with the

President, head of an agency ,or other key appointed officials who are responsible for furthering

the goals and policies of the President and the Administration ,and that carries no expectation of



continued employmentbeyondthe presidential administrationduringwhich the appointment

occurred.

PART212 COMPETITIVESERVICEAND COMPETITIVESTATUS

3. The authoritycitationforpart212 continuesto readas follows:

Authority 5 U.S.C. 1302, 3301, 3302; E.O. 10577, 3 CFR, 1954–1958Comp., p . 218.

SubpartD EffectofCompetitiveStatuson Promotion

4. Amend §212.401 by revising paragraph (b ) to read as follows :

212.401Effectofcompetitive status on position.

(b)An employee in the competitive service at the time his position is first listed under

Schedule A , B,or C , or whose position is otherwise moved from the competitive service and

listed under a schedule created subsequent to [effective date of final rule], remains in the

competitive service while he occupies that position .

PART213 EXCEPTEDSERVICE

5.Theauthoritycitationforpart213 continuesto readas follows:

Authority 5 U.S.C. 3161,3301 and 3302;E.O. 10577 , 3 CFR 1954–1958 Comp.,p.
218;Sec .213.101 also issued under 5 U.S.C. 2103. Sec.213.3102 also issued under 5 U.S.C.

3301,3302 , 3307 , 8337(h), and 8456;E.O. 13318,3 CFR 1982 Comp.,p. 185; 38 U.S.C. 4301

et seq Pub. L. 105–339 , 112 Stat 3182–83 ;E.O. 13162 ; E.O. 12125,3 CFR 1979 Comp., p .
16879;and E.O. 13124, 3 CFR 1999 Comp ., p . 31103 ; and Presidential Memorandum

Improving the Federal Recruitment and Hiring Process (May 11,2010).
Sec. 213.101 also issued under 5 U.S.C. 2103.

Sec. 213.3102alsoissuedunder5 U.S.C.3301, 3302, 3307, 8337( h ) , and8456; 38 U.S.C.4301

et seq.; andPub. L. 105–339, 112 Stat. 3182-83.

Subpart ExceptedSchedules



6. Amend 213.3301by revisingthe sectionheadingand paragraph( a ) to readas

follows:

213.3301Positions of a confidentialor policy- determining character.

(a)Upon specific authorization by OPM , agencies may make appointments under this

section to positions that are of a confidential or policy determining character as defined in §

210.102 of this chapter . Positions filled under this authority are excepted from the competitive

service and constitute Schedule C. Each position will be assigned a number from §§ 213.3302

through 213.3999 ,or other appropriate number, to be used by the agency in recording

appointments made under that authorization .

PART 302 EMPLOYMENT IN THE EXCEPTED SERVICE

7. The authority citation for part 302 continues to read as follows:

Authority 5 U.S.C. 1302, 3301, 3302 , 8151, E.O. 10577 (3 CFR 1954-1958 Comp.,p.

218) 302.105 also issued under 5 U.S.C. 1104,Pub. L. 95–454, sec. 3(5) ; § 302.501 also

issued under 5 U.S.C. 7701 et seq.

Subpart A General Provisions

8. Amend 302.101 by revisingparagraph (c ) ( 7) to read as follows:

302.101Positionscoveredbyregulations.

( c)

( 7) Positionsincluded in Schedule C ( see subpart C ofpart 213 ofthis chapter) and

positions excepted by statute which are of a confidential , policy-determining , policy- making, or

policy- advocatingnature;

9. Add subpart F consisting of §§ 302.601 through 302.603 , to read as follows.

Subpart F Moving Employees and Positions into and Within the Excepted Service



Sec.

302.601 Scope.

302.602Basic requirements.

302.603Appeals.

302.601 Scope.

This subpart applies to any situation where an agency moves a position from the

competitive service to the excepted service,or between excepted services , whether pursuant to

statute,Executive order , or an OPM issuance ,to the extent that this subpart is not inconsistent

with applicable statutory provisions . This subpart also applies in situations where a position

previously governed by title 5 of the U.S. Code will be governed by another title of the U.S.

Code going forward,unless the statute governing the exception provides otherwise.

302.602 Basic requirements .

(a)Inthe event the President,Congress,OPM,or their designees direct agencies to move

positions from the competitive service for placement in the excepted service under Schedule A,

B,or C, or any Schedule in the excepted service created after [effective date of final rule], or to

move positions from a schedule in the excepted service to a different schedule in the excepted

service,the following requirements must be met,as relevant:

(1) Ifthe directive explicitly delineates the specific positions that are covered ,the agency

need only list the positions moved inaccordance with that list, and their location within the

organization .

(2)Ifthe directive requires the agency to select the positions to be moved pursuant to

criteria articulated in the directive ,then the agency must provide a listof the positions to be

moved in accordance with those criteria,denote their location in the organization ,and explain ,

upon request from OPM , why the agency believes the positions met those criteria .

(3) Ifthe directive confers discretion on the agency to establish objective criteria for

identifying the positions to be covered, or which specific slots of a particular type ofposition the



agency intends to move, then the agency must, inaddition to supplying a listand the locations in

the organization, supply the objective criteria to be usedand an explanationofhow these criteria

are relevant

(b ) An agencyis alsorequiredto

(1) Identify the types , numbers, and locations ofpositions that the agency proposes to

move into the excepted service.

(2) Document the basis for its determination that movement ofthe position or positions is

consistent with the standards set forth by the President, Congress ,OPM, or their designees as

applicable.

(3) Obtain certification from the agency's Chief Human Capital Officer (CHCO) that the

documentation is sufficient and movement of the position or positions is both consistent with the

standards set forth by the directive, as applicable , and with merit system principles .

(4) Submit the CHCO certification and supporting documentation to OPM (to include the

types, numbers, and locations ofpositions) in advance ofusing the excepted service authority,

which OPM will then review.

(5)Forexceptions effectuated by the President or OPM, list positions to the appropriate

schedule of the excepted service only after obtaining written approval from the OPM Director to

do so . For exceptions effectuated by Congress , inform OPM of the positions excepted either

before the effective date of the provision, ifthe statutory provisions are not immediately

effective,or within 30 days thereafter .

(6) Forexceptions created by the President or OPM, initiate any hiring actions underthe

exceptedserviceauthority only after OPM publishes any such authorizations in the Federal

Register,to includethe types,numbers, and locations ofthe positions moved to the excepted

service.

( c ) Inaccordance withthe requirements provided inparagraphs ( a ) and (b ) of this

section



(1)An agency that seeks to move an encumbered position from the competitive service to

the excepted service,or from one excepted service schedule to another, must provide written

notification to the employee of the intent to move the position 30 days prior to the effective date

of the position beingmoved.

(2) The written notification required by paragraph (c)(1) of this section must inform the

employee that the employee maintains their civil service status and protections notwithstanding

the movement of the position.

302.603 Appeals .

(a)A competitive service employee whose position is placed into the excepted service or

who isotherwise movedto the excepted service,or an excepted service employee whose position

isplaced intoa different schedule of the excepted service or who is otherwise movedto a

different schedule of the excepted service,may directly appeal to the Merit Systems Protection

Board,as provided in paragraphs (b) and (c) of this section,to have their competitive status and

civil serviceprotections reinstated,as applicable.

(b) An employee whose position is moved into the excepted service or into a different

schedule ofthe excepted service may appeal to the extent that such move purportedly strips the

employee ofthe status and civil service protections the employee has already accrued.

(c) employee whose move to a new position that would require the employee to

relinquishtheir competitive status or civil service protections is facially voluntary may appealif

the employee believes that such move was coerced.

PART 432 PERFORMANCE BASED REDUCTION IN GRADE AND REMOVAL

ACTIONS

10.The authority citation for part 432 continues to read as follows:

Authority 5 U.S.C. 4303 , 4305.

11.Amend 432.102 by revising paragraph ( f) ( 10) to read as follows :

432.102Coverage.



)

( 10) employee whose positionhas beendeterminedto be ofa confidential, policy

determining,policy-making, or policy advocating character, as defined in § 210.102 of this

chapter by

( ) The Presidentfor a positionthat the Presidenthas exceptedfrom the competitive

service

) The Office ofPersonnelManagementfora positionthat the Office has exceptedfrom

the competitive service (Schedule C); or

( iii) The Presidentor the head ofan agency for a position excepted from the competitive

servicebystatute.

PART451 AWARDS

12. The authority citation for part 451 continues to read as follows:

Authority : 5 U.S.C. 4302, 4501-4509 ; E.O. 11438, 33 FR 18085 , 3 CFR , 1966-1970

Comp., p . 755; E.O. 12828, 58 FR 2965, 3 CFR, 1993 Comp., p . 569.

Subpart C Presidential Rank Awards

13. Amend § 451.302 by revising paragraph (b ) ( 3) ( ii) to read as follows :

451.302Ranksfor senior career employees.

(b ) ***

( 3)

( ii) To positionsthat are excepted from the competitive service because oftheir

confidentialorpolicy- determiningcharacter.

PART752 ADVERSEACTIONS



14. The authority citation for part 752 continues to readas follows:

Authority: 5 U.S.C. 7504, 7514, and 7543, Pub. L. 115–91, 131Stat. 1283, and Pub. L.

114-328, 130 Stat. 2000.

Subpart B RegulatoryRequirementsfor Suspensionfor 14 Days or Less

15.Amend 752.201 by revisingparagraphs ( b ) ( 1) through ( 6) and ( c ) ( 5 ) and ( 6) and

addingparagraph(c) ( 7) to readas follows:

752.201 Coverage.

(b )

(1)An employee in the competitive service who has completed a probationary or trial

period,or who has completed 1year of current continuous employment in the same or similar

positions under other than a temporary appointment limited to 1 year or less, including such an

employee who is moved involuntarily into the excepted service and still occupies that position or

a similar position;

(2)An employee in the competitive service serving in an appointment which requires no

probationary or trial period,and who has completed 1 year of current continuous employment in

the same or similar positions under other than a temporary appointment limited to 1year or less,

including such an employee who is moved involuntarily into the excepted service and still

occupies that position or a similar position;

(3) Anemployeewith competitive status who occupies a position under Schedule B of

part 213 ofthis chapter, including suchan employee who is moved involuntarily into a different

scheduleofthe excepted service and still occupies that position;

( 4 ) Anemployee who was inthe competitive service and hadcompetitive status as

definedin 212.301ofthis chapter at the time the employee's position was first listed underany

scheduleofthe excepted service and stilloccupiesthat position;



(5) Anemployeeofthe DepartmentofVeterans Affairs appointedunder 38 U.S.C.

7401(3), includingsuch an employee who is moved involuntarilyinto a different scheduleofthe

exceptedservice and still occupies that position; and

(6)An employee of the Government Publishing Office, including such an employee who

is movedinvoluntarily into the excepted service and still occupies that position or a similar

position.

( )

( 5 ) a National Guard Technician ;

( 6 ) Takenunder5 U.S.C.7515; or

(7) anemployee whose position has been determined to be of a confidential ,policy

determining,policy-making, or policy-advocating character,as defined in § 210.102 ofthis

subchapter by

( ) The Presidentfor a positionthat the Presidenthas excepted fromthe competitive

service

) The OfficeofPersonnelManagementfor a positionthatthe Officehas exceptedfrom

the competitiveservice; or

( ) The President or the headofan agency for a positionexceptedfrom the competitive

serviceby statute.

SubpartD RegulatoryRequirementsfor Removal, Suspensionfor More Than 14Days,

Reductionin Grade or Pay, or Furloughfor 30 Daysor Less

16. Amend 752.401 by revising paragraphs ( c) ( 1) , (c ) ( 2) ( i) and (ii) , ( c) ( 3) through ( 9) ,

and (d ) ( 2) to read as follows:

752.401Coverage.

( c )



( 1) A career or career conditional employeein the competitive service who is not serving

a probationary or trial period, including such an employee who is moved involuntarily intothe

excepted service;

( 2 )

( ) isnotserving a probationary or trial periodunderan initial appointment,

includingsuchanemployeewho is moved involuntarilyinto the exceptedservice;or

(ii)Except as provided under section 1105 of Public Law 114-92 (as repealed by section

1106(a)(1) of Public Law 117-81),who has completed 1year of current continuous service under

other than a temporary appointment limited to 1year or less, including such an employee who is

moved involuntarily into the excepted service;

(3)An employee in the excepted service who is a preference eligible inan Executive

agency as defined at section 105, United States Code, the U.S. Postal Service, or the Postal

Regulatory Commission and who has completed 1 year of current continuous service in the same

or similar positions , including such an employee who is moved involuntarily into a different

schedule ofthe excepted service and still occupies that position or a similar position;

(4)A Postal Service employee covered by Public Law 100-90 who has completed 1year

of current continuous service in the same or similar positions and who is either a supervisory or

management employee or an employee engaged inpersonnel work inother than a purely

nonconfidential clerical capacity, including such an employee who is moved involuntarily into a

different schedule of the excepted service and still occupies that position or a similar position;

(5)An employee in the excepted service who is a nonpreference eligible in an Executive

agency as defined at 5 U.S.C. 105,and who has completed 2 years of current continuous service

inthe same or similar positions under other than a temporary appointment limited to 2 years or

less, including such an employee who is moved involuntarily into a different schedule of the

excepted service and still occupies that position or a similar position;



(6) Anemployee with competitive status who occupies a position in ScheduleB ofpart

213ofthis chapter, including such anemployeewhose positionis moved involuntarilyintoa

different schedule of the excepted service and still occupies that position;

(7) Anemployeewho was inthe competitive service and had competitivestatus as

definedin 212.301ofthis chapter at the time the employee's position was first listedunder any

scheduleofthe exceptedservice andwho still occupies that position;

(8) An employee of the Department of Veterans Affairs appointed under 38 U.S.C.

7401(3), including such an employee who is moved involuntarily into a different schedule of the

excepted service and still occupies that position or a similar position ; and

(9) Anemployeeof the Government PublishingOffice, includingsuch anemployeewho

is movedinvoluntarilyinto the excepted service.

(d) ***

(2)An employee whose position has been determined to be ofa confidential,policy

determining,policy-making,or policy-advocating character,as defined in § 210.102 ofthis

chapter by

( ) The Presidentfor a positionthat the Presidenthas exceptedfrom the competitive

service ;

) The OfficeofPersonnelManagementfor a positionthat the Office has exceptedfrom

the competitive service; or

( iii) The Presidentor the head ofan agency for a position excepted from the competitive

serviceby statute.
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